IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF ALASKA

Inre

t he EXXON VALDEZ

No. A89-0095-CV (HRH)
This Order Relates to Al Cases

N N N N N N N

ORDER No. 358

Renewed Modtion for Reduction
of Punitive Damages Award

Def endants Exxon Mobil Corporation (D 1) and Exxon
Shi ppi ng Conpany (D-2), hereinafter referred to as "Exxon", have
filed a renewed notion for reduction or remttitur of the punitive
damages award entered against them?! The notion is opposed by the
plaintiffs.2 Exxon has replied.® Various affidavits in support of
and in opposition to the notion as well as the underlying record
have been considered by the court, and oral argunent has been
request ed and heard.

Facts

Terrible things have happened in Al aska on Good Fri day.

On Good Friday, March 27, 1964, the strongest earthquake ever

1 A erk's Docket No. 7487.
2 d erk's Docket No. 7501.
3 d erk's Docket No. 7535.
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recorded in North Arerica literally rel ocated t he seabed of nost of

Prince WIlliam Sound and the Kenai Peninsul a. On Good Friday,

March 24, 1989, the oil tanker Exxon Val dez was run aground on Bligh
Reef in Prince WIIliam Sound, Al aska.
On March 24, 1989, Exxon's co-def endant, Joseph Hazel wood,

was i n comand of the Exxon Valdez. He was assisted by athird nate

and a hel nsman. Captai n Hazel wood was a skill ed mariner, but he was
an al coholic. Wrse yet, he was a rel apsed al coholic; and, before
departing Val dez, Al aska, on March 23, 1989, he had, nore probably
than not, consunmed sufficient alcohol to incapacitate a non-

al coholic. As the Exxon Val dez exited Val dez Arm Captai n Hazel wood

assunmed command of the vessel froma harbor pilot and nade arrange-
ments to divert the vessel fromthe normal shipping | anes in order
to avoid considerable ice which had cal ved of f Col unbia G aci er

That diversion from the standard shipping | anes took the vessel
directly toward Bligh Reef. The captain gave the third mate
explicit, accurate orders which, if carried out by the third mate,
woul d have returned the vessel to the shipping | anes wi thout danger
of grounding on Bligh Reef. The third mate, who had conpl eted the
requi renents for a captain's |icense, was, nore probably than not,
overworked and excessively tired at the time in question. He
negl ected to commence a turn of the vessel at the point where, and
the tine when, he had been directed to do so. At that critica

time, Captain Hazel wood had |l eft the bridge to attend to paperworKk.
When the third nate realized that he had proceeded too far in the

direction of Bligh Reef, he conmmenced a turn, but it was too | ate.



Li ke so many great tragedi es, this one occurred when t hree
or nore unfortunate acts and/or onissions took place in close
proximty to one anot her, and but for any one of them the grounding
woul d |'i kel y not have occurred. Joe Hazel wood was under the infl u-
ence of alcohol. Instead of staying on the bridge to verify that
his orders were carried out, he tended to paperwork below. The
third mate, being overworked and tired, neglected to carry out the
orders whi ch he had been gi ven. The groundi ng m ght still have been
avoi ded but for several other converging circunstances: the captain
had put the vessel on an automated systemfor increasing its speed
prior to conpleting the maneuver around the ice in the shipping
| ane; and the third mate, upon realizing his oversight, did not turn
t he vessel as sharply as he m ght have.

It has never been established that there was any design,

mechani cal, or other fault in the Exxon Valdez. It respondedtoits

human masters as i ntended and expected. Thus it is entirely clear

why t he Exxon Val dez grounded on Bligh Reef: the cause was pure and

sinple human frailty.

Def endant Exxon Shi ppi ng owned the Exxon Val dez. Exxon

enpl oyed Captain Hazel wood, and kept hi m enpl oyed know ng t hat he
had an al cohol problem The captain had supposedly been rehabili -
tated, but Exxon knew better before March 24, 1989. Hazel wood was
bei ng watched by other Exxon officers. They knew that he had
"fallen off the wagon."” Nothing was done about it. As a conse-
guence, Captain Hazel wod was the person in charge of a vessel as

long as three football fields and carrying 53 mllion gallons of



crude oil. Exxon officials well knew that oil and fisheries could
not mx with one another. Exxon officials knewthat carrying huge
vol unes of crude oil through Prince WIIliam Sound was a danger ous
busi ness, yet they knowingly permtted a relapsed alcoholic to

direct the operation of the Exxon Valdez through Prince WIIliam

Sound.
Capt ai n Hazel wood cane to t he bridge i medi ately after the
grounding. He tinely reported to the United States Coast Guard:

Exxon Val dez [cal ling Valdez Traffic Control].
W shoul d be on your radar there. W'e fetched
up hard aground north of Goose Island off Bligh
Reef and evidently |eaking sone oil and we're
gonna be here for a while....[9]

Despite the fact that he was aware of oil boiling up through the
seawat er on both sides of the vessel, Captain Hazel wood attenpted
to extract the vessel fromthe reef.® Had he succeeded i n backing
the vessel off the reef or driving it across the reef, the Exxon
Val dez woul d probably have foundered, risking theloss of theentire
cargo and the | ives of those aboard. However, the vessel was really

hard aground. It could w ggle but not be noved off Bligh Reef.

The best avail able estimate of the crude oil |ost fromthe
Exxon Valdez into Prince WIIliamSound is about 11 m|lion gallons.
In the days followi ng the grounding, about 42 mllion gallons of

crude oil were lightered off the Exxon Val dez by other tankers.

4 Plaintiffs' Exhibit 92A, Excerpts of Record, Vol. Il -
Trial Exhibits, attached to Plaintiffs' Qpposition, Cerk's Docket
No. 7501.

5 Transcript of Trial Testinony of Joseph J. Hazel wood at

439, Excerpts of Record, Vol. |I - Trial Transcript, attached to
Plaintiffs' Opposition, Cerk's Docket No. 7501
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Thi s process was very dangerous. The lightering process was neces-
sarily taking place in a pool of crude oil. A spark fromstatic
el ectricity or other mechani cal or el ectrical sources m ght have set
fire to the crude oil.

The crude oil lost fromthe Exxon Val dez spread far and

wi de around Prince WIIliam Sound, nostly in a westerly direction.
Count er-currents whi ch pass through the sound in a westerly direc-
tion (the primary North Pacific currents flow from west to east)
t ook the crude oil past nunmerous islands, spreading to the coast of
t he Kenai Peninsula, Cook Inlet, and Kodiak Island. Conmercia
fisheries throughout this area were totally disrupted. Lands and
vessels were heavily oiled. Subsistence fishing by residents of
Prince WIIliam Sound and Lower Cook Inlet villages was disrupted,
as were recreational activities throughout the area. Shore-based
busi nesses dependent upon the fishing industry were di srupted. The
resources of cities such as Cordova were substantially disrupted.

In keeping with its | egal obligations, Exxon undertook a
massi ve cl eanup effort.® Approximately $2.1 billion was ultinmately
spent in efforts to renove the spilled crude oil fromthe waters and
beaches of Prince WIIliam Sound, Lower Cook Inlet, and Kodiak
I sland. Also in accordance withits |egal obligations attendant to
spilling crude oil,” Exxon undertook a voluntary clains program

ultimately paying out $303 million, principally to fishernmen whose

6 See 33 U.S.C. § 1321, which inposes a duty upon an
owner or operator of a vessel that spills oil to clean up its
di schar ge.

! AS 46. 03. 822.



livelihood was di srupted for the year 1989 and ensuing years up to
1994.

Pr oceedi ngs

Litigation over the grounding was soon conmenced. The
civil suits canme first, but devel oped sl owl y because of their nunber
and conplexity. Both the United States Governnment and the State of
Al aska sued Exxon for environnental damage. That litigation was
expeditiously settled by nmeans of consent decrees under whi ch Exxon
agreed to pay to the governnents, for environmental damage,
$900 mllion over a period of ten years.® The decrees contain an
"opener" provision, allowing the governnments to nake additional
clainms of upto $100 mllion for environnental damage not known when
the settlenments were reached.?®

Capt ai n Hazel wood was prosecuted by the State of Al aska
for operating awatercraft whileintoxicated, reckl ess endanger nent,
negl i gent discharge of oil, and three felony counts of crim nal
m schief. That litigation becane involved in |legal conplexities
whichledto nultiple appeals. Some nine years after the groundi ng,

a single msdenmeanor conviction was affirnmed on appeal . 1°

8 United States v. Exxon Corp., No. A91-0082-CV (derk's
Docket No. 46 at 7-8), and Al aska v. Exxon Corp., No. A91-0083-CV
(Cerk's Docket No. 26 at 7-8).

° See Consent Decree and Agreenent at 18-19, Cerk's
Docket No. 46 in United States v. Exxon Corp., No. A91-0082-CV,
and O erk's Docket No. 26 in Al aska v. Exxon Corp.,

No. A91-0083-CV.

10 State v. Hazel wood, 946 P.2d 875 (Al aska 1997); State
v. Hazel wood, 866 P.2d 827 (Al aska 1993); and Hazel wood v. State,
962 P.2d 196 (Al aska App. 1998).
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Exxon was prosecut ed by t he f ederal governnent for various
environmental crines: violating the Cean Water Act, 33 U S.C
88 1311(a) and 1319(c)(1); violating the Refuse Act, 33 US.C
88 407 and 411; violating the Mgratory Bird Treaty Act, 16 U S.C.
88 703 and 707(a); violating the Ports and Waterways Safety Act,
33 U S.C 8§ 1232(b)(1); and violating the Dangerous Cargo Act,
46 U. S.C. 8§ 3718(b). Exxon Corporation pled guilty to one count of
violating the Mgratory Bird Treaty Act. Exxon Shipping pledguilty
to one count each of violating the Clean Water Act, the Refuse Act,
and the Magratory Bird Treaty Act. They were jointly fined
$25 mllion and were ordered to pay restitution in the anpunt of
$100 million.

The civil cases were ultimately (but with a few excep-
tions) consolidated into this case. Muni ci pal clains and sone
Native corporation clains were tried in state court.! In the
consol idated cases, there never was any dispute as to Exxon's

liability for conpensatory damages. Only the anmount of the plain-

1 See Judgnents at Cerk's Docket Nos. 235 and 236 in
United States v. Exxon Corp., No. 90-0015-CR

12 More or |ess simultaneously with the trial in this
case, a state court civil trial involving several Native
corporations was conducted. The jury awarded the corporations

al nost $6 million in damages. Chenega Corp. v. Exxon Corp.
991 P.2d 769, 774 (Al aska 1999). The trial court offset pretrial
settlenments and paynents against the jury award. 1d. at 775.

Because the pretrial paynents exceeded the jury award, final

j udgnments were entered by which the corporations "took nothing”
from Exxon. Id. Very recently, a straggling case involving six
Al aska communities was tried in state court to a defense verdict.
The cities were unsuccessful in their efforts to recover from
Exxon for alleged additional expenses incurred by themas a
consequence of the oil spill.



tiffs' | osses was controverted. As a consequence of procedural
orders in this case and the excellent, cooperative approach taken
by counsel for all parties, an effective and efficient trial
protocol for the plaintiffs' collective damage cl ai mrs was devel oped.
As the tinme for trial grewnear, this court becanme convi nced of the
necessity of creating a single, punitive damages clains cl ass.

By agreenent with the parties, trial as regards Exxon's
and Captai n Hazel wood's liability for punitive damages was conmenced
on May 2, 1994. In this Phase | of the trial, the jury found Exxon
and Captain Hazelwod to be liable for punitive damges.

Phase Il of the trial dealt with conpensatory damages.
In Phase Il A the jury returned a verdict in favor of fishermen in
t he anmount of $287 million. Phase II1B, a separate aspect of the
conpensatory clains having to do with Native clains, was settled
without trial for $22.6 mllion.

Phase I'll of the trial focused upon the anount of punitive
damages whi ch shoul d be i nposed upon t he def endants. As a predicate
or base for the punitive damages trial, the parties entered into a
stipulation regarding inpacts fromthe oil spill which was read to
the jury at the beginning of Phase Il11.* The stipulation outlined
t he actual damages that had been resolved in Phase 1B of the trial
and the actual danages that were to be resolved in Phase IV of the
trial and in Al aska state court proceedi ngs. The danage esti nates

outlined in the stipulation exceeded $350 nmillion. The jury was,

1 See O erk's Docket No. 5634.
- 8 -



of course, also aware that it had awarded $287 million in danages
in Phase Il A of the trial.

I n consultation with counsel, unusual ly detail ed punitive
damages i nstructions were devel oped for purposes of this case. The
jury was instructed that punitive damages are awarded for the
pur poses of punishment and deterrence, ! and the fact that it had
found the defendants' conduct reckless did not require it to award
punitive damages.® The jury was specifically instructed to use
reason in setting the anount of punitive damages and t hat any award
of punitive danages should bear a reasonable relationship to the
harm caused the nmenbers of the plaintiff class by the defendants

m sconduct.!® Factors that the jury was told it could consider in

14 See Jury Instruction No. 22:

The purposes for which punitive damages
are awar ded are:

(1) to punish a wongdoer for
extraordi nary m sconduct; and

(2) to warn defendants and ot hers and
deter them from doi ng the sane.

Cl erk's Docket No. 5890.

15 See Jury Instruction No. 20, which in pertinent part,
reads: "The fact that you have determ ned that the conduct of
Joseph Hazel wood and of the Exxon defendants was reckl ess does
not nean that you are required to nake an award of punitive
danagggoagainst either one or both of them" derk's Docket
No. 5 :

16 See Jury Instruction No. 25, which in pertinent part
reads:

t he amount of punitive damages may not be
determ ned arbitrarily. You nmust use reason
in setting the anount. ...[A]lny punitive
damages award nust have a rational basis in
(conti nued. ..)



setting an amount of punitive damages i ncl uded the reprehensibility
of the defendants' conduct, ! the anpbunt of actual and potential harm
suffered by the nenbers of the plaintiff class as a result of the
def endants' conduct, and the financial condition of the defen-
dants.!® However, the jury was instructed that it should not count

any danage to natural resources or the environnment in general when

8, .. continued)
the evidence in the case. A punitive damages
award may not be larger than an anount that
bears a reasonable relationship to the harm
caused to nenbers of the plaintiff class by a
def endant's m sconduct.... Also, the award
may not be | arger than what is reasonably
necessary to achi eve society's goal s of
puni shment and det errence.

Cl erk's Docket No. 5890.
o The jury was instructed, however, that "[t]he fact that

you have found a defendant's conduct to be reckl ess does not

necessarily mean that it was reprehensible...."” See Jury

I nstruction No. 30, Cerk's Docket No. 5890.

18

See Jury Instruction No. 27, which reads in pertinent
part:
In determ ning the amount of punitive
damages to award, if any, you may consi der,
anong ot her factors:

(a) the degree of reprehensibility of the
def endant s' conduct,

(b) the magnitude of the harmlikely to
result fromthe defendants' conduct, as wel
as the magnitude of the harmthat has
actually occurred, and

(c) the financial condition of the
def endant s.

C erk's Docket No. 5890.



assessing the harm suffered by nenbers of the plaintiff class.?
The jury was also instructed that it could consider as mtigating
factors the existence of crimnal fines or civil awards agai nst the
defendants for the same conduct and the extent to which the defen-
dants had taken steps to renedy the consequences of the oil spill?®
and to prevent another oil spill.?

The Phase 111 trial was relatively short, lasting only
five days, but the jury deliberated for approxinmately twenty-two

days before returning a verdict. The jury awarded a breat h-taking

19 See Jury Instruction No. 29, which reads in pertinent
part: "In determning the harm caused by the oil spill, you
shoul d not consider any damage to natural resources or to the
environment generally[.]" Cerk's Docket No. 5890.

20 See Jury Instruction No. 36, which reads in pertinent
part:

I n considering whether an award of
punitive danages is appropriate in this case,
and, if so, in what anount, you may consi der
whet her a defendant has paid other crimnal
fines or civil penalties. You may al so
consi der whet her a defendant has made
paynments for conpensatory danmages,
settlenments, and incurred other costs and
expenses of renedial neasures. You may al so
consi der the extent to which a defendant has
been subjected to condemation or reproval by
society as a result of other neans, such as
| oss of standing in the community, public
vilification, loss of reputation, and simlar
matters.

C erk's Docket No. 5890.

21 See Jury Instruction No. 35, which reads in pertinent
part, that "[i]n considering whether an award of punitive danmages
I's appropriate in this case, and, if so, in what anmount, you
shoul d consi der steps taken by a defendant to prevent recurrence
of the conduct in question--in this case, another oil spill."

Cl erk's Docket No. 5890.
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$5 billion in punitive damages agai nst the Exxon defendants, and
$5, 000. 00 agai nst Captai n Hazel wood.

There was to be a Phase IV of the civil litigation. The
Phase IV cl ai ns enbodi ed all of the conpensatory damage cl ai ns re-
mai ning i n federal court and not included in Phase Il. As to these
clains, a settlement was reached in the anmount of $13.4 mllion.

Exxon noved for a reduction or remttitur of punitive
damages. ?2 That notion was denied. %

Appeal and Renand

Once a final judgnent was ent ered, 2 Exxon appeal ed. Exxon
sought and obtai ned a stay of execution on the judgnent by posting

a supersedeas bond in the anobunt of $6, 750, 000, 000. 00.% On appeal,

Exxon contended first that punitive damages ought to have been
barred as a matter of |law. For reasons given, the court of appeals
rejected this contention, concluding that:

the Cl ean Water Act does not preenpt a private
right of action for punitive as well as conpen-

satory damages for danage to private rights.

...[What saves plaintiff's case from preenp-

tion is that the $5 billion award vindi cates
only privat e econom ¢ and quasi - econom c i nter-

ests, not the public interest in punishing harm
to the environment.

22 C erk's Docket No. 5970.
23 C erk's Docket No. 6234.

24 Judgnment as to Phases | and IIl was entered
Septenber 16, 1994. derk's Docket No. 5891. That judgnent was
vacated. Cerk's Docket No. 6055. A final judgnent was entered
Sept enber 24, 1996, C erk's Docket No. 6911, and an amended
j udgnment was entered January 30, 1997, Cerk's Docket No. 6966.

25 d erk's Docket No. 6914.
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In re Exxon Valdez, 270 F.3d 1215, 1231 (9th Cr. 2001).

Exxon's second contention was that the plaintiffs' burden
of proof should be to produce clear and convincing evidence of
l[iability for punitive damages. The court of appeals held that this
court did not abuse its discretion by enploying the preponderance
of the evidence standard. 1d. at 1232-33. Simlarly, this court
was affirmed as regards its instructions to the jury concerning
Exxon's vicarious liability for the conduct of its enployees. Id.
at 1235. Exxon did not challenge the substance of the court's
instructions as to the determ nation of punitive danages; for, with
prescient skill, counsel for plaintiffs and Exxon had proposed
i nstructions which appropriately infornmed the jury as to what have
becone t he "gui deposts” for fixing punitive damages: the reprehen-
sibility of defendant's conduct, the rel ati onshi p of punitive danages
to actual and potential harm and conparison to other penalties.

Capt ai n Hazel wood and Exxon both chal |l enged the suffi -
ciency of the evidence to support an award of punitive damages

against them The Ninth Crcuit Court concluded that there was

substantial evidence to support a jury verdict of liability for
punitive damages as to both Captain Hazel wood and Exxon. [d. at
1237- 38.

Finally, with liability concluded, the court of appeals
turned to Exxon's chal |l enge of the $5 billion punitive damages awar d
against it. In addition to passing nuster under the sufficiency of
t he evidence test, punitive damages awar ds nust now be subjected to

a due process analysis which flows fromthe decision of the United

- 138 -



States Suprenme Court in BMVof North Anerica, Inc. v. Gore, 517 U. S.

559 (1996). |In BMW the Suprene Court held that a $2 mlli on puni -
tive damages award®® based upon $4, 000 in conpensatory damages for
pur e econom c | oss was unconstituti onal because t he def endant | acked
fair notice of so severe a punitive award. 1d. at 574-75. The
i mportance of the BMWfactors in determ ning the outer constitu-

tional limts of punitive damages was reinforced in Cooper |ndus-

tries, Inc. v. Leatherman Tool Goup, Inc., 532 U S. 424 (2001).%

Based upon BMN the Ninth Crcuit Court of Appealsinthis
case reiterated the three guideposts established by the Suprene
Court for use in determ ning whet her punitive danages are so grossly
excessive as to constitute a violation of due process. The guide-
posts are:

(1) the reprehensibility of the defendant's

conduct; (2) theratio of the award to the harm

inflictedonthe plaintiff; and (3) the differ-

ence between the award and the civil or crim -
nal penalties in conparabl e cases.

26 The jury awarded Dr. Gore $4 million in punitive
damages, which the Al abama Suprene Court reduced to $2 mllion.

2 The issue in Cooper Industries was "whet her the Court
of Appeal s applied the wong standard of review in considering
the constitutionality of the punitive damages award." Cooper
I ndustries, 532 U.S. at 426. The Ninth Grcuit had applied an
abuse of discretion standard; the Suprenme Court held that the
constitutionality of punitive damages required de novo review and
remanded the case to the appellate court to apply the appropriate
standard. Al though the constitutional issue was not before the
Court, it nonetheless applied the BMVfactors and found sever al
potential problens with a punitive damages award of $4.5 million
versus a conpensatory danages award of %50,000. On remand, the
Ninth Crcuit Court of Appeals reduced the punitive damages award
to $500,000. Leatherman Tool G oup, Inc. v. Cooper Industries,
Inc., 285 F.3d 1146, 1152 (9th G r. 2002).
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In re Exxon Valdez, 270 F.3d at 1240. The court of appeal s recog-

nized that this court did not have the benefit of BMW and Cooper
| ndustries when it decided Exxon's original notion to reduce the
puni tive damages award and in this case remanded "for the district
court to consider the constitutionality of the amount of the award
in light of the guideposts established in BWN" [d. at 1241.
However, the court of appeals al so provided its anal ysis of the BMV
factors "to aid" the court in its consideration of the constitu-
tional question. 1d. In the end, the court of appeals unequi-
vocally told this court that the "$5 billion punitive damages award
is too hightowthstand the reviewwe are required to give it under

BMW and Cooper Industries” and "[i]t nmust be reduced.” 1d. at 1246

(citations omtted).

Di scussi on

Since the Supreme Court's decision in BMN the Suprene
Court and various courts of appeal have consi dered and applied the
BMW factors. The only significant Supreme Court case was Cooper
| ndustries, discussed above.?® Courts of appeal faithfully cite the
three BMWfactors and then apply them wth varying results. The
courts of appeal have shown sone consistency on the reprehensi-
bility factor, perhaps because the Court provi ded sone gui dance in
BMWas to howto apply this factor. The courts of appeal s have al so
fairly consistently | ooked to |l egislative determ nations to ascer-

tain conparabl e sanctions for the third BMVfactor, although sone

28 In the seven other post-BMWV Suprene Court cases, the
Court remanded to a | ower court for reconsideration of the
punitive damages award in |ight of the BMV deci sion.
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circuits have renmarked on the difficulty of conparing a violation
of common law tort duties with statutory penalties. See, e.aq.

| nter Medical Supplies, Ltd. v. EBl Medical Systens, Inc., 181 F. 3d

446, 468 (3d GCr. 1999), and Continental Trend Resources, Inc. V.

OXY USA, Inc., 101 F.3d 634, 641 (10th Cr. 1996). As for the

second BMVfactor, a review of post-BMNcases reveals that courts
are willing to find a wde variety of ratios constitutionally
acceptable. The Ninth Circuit has found a 28-to-1 rati o accept abl e.

See Swinton v. Potomac Corp., 270 F.3d 794, 818-19 (9th G r. 2001).

The Eleventh Circuit found a 100-to-1 ratio acceptable. See

Johansen v. Conbustion Eng'q, Inc., 170 F. 3d 1320, 1338-39 (11th G r

1999). By the sanme token, in many cases involving |arge
conpensat ory danages awards, the ratios found to be pernmissible are

much small er. See, e.d., United Int'l Holdings, Inc. v. Warf

(Hol dings) Ltd., 210 F. 3d 1207, 1232-33 (10th Cir. 2000) ($58.5 m |l -

[ion in punitive damages conpared to $67 mllion in conpensatory

damages, a ratio of .87-to-1); Rhone-Poulenc Agro, S.A v. DeKalb

Genetics Corp., 272 F.3d 1335, 1350 (Fed. Cir. 2001) ($50 million

inpunitive damages conpared to $15 million in conpensatory danmages,
aratioof 3.33-to-1). 1In the end, a review of the post-BMVNcases
provides |ittle guidance to this court as it considers the constitu-
tionality of the $5 billion punitive danages awarded i n t he i nstant

case in light of the BMVgui deposts. 1n re Exxon Valdez, 270 F. 3d

at 1241.



Application of BMN- Punishable Interests




Little nentionis made in current punitive danages juris-
prudence about Section || of BMA° wherein the United States Suprene
Court discusses how deterrence and punishment fit into the
constitutional concept that grossly excessive awards of punitive
damages of f end due process requirenments. BMAN 517 U. S. at 568-574.
In BMWW the Court found it was first necessary to identify "the
scope of Al abama's legitimate interests i n puni shing BMVand det er -
ring it fromfuture msconduct.” 1d. at 568. In BMN it was con-
ceded that Dr. Gore was endeavoring to achi eve national punishnment
and deterrence. For reasons expl ai ned, the Suprene Court hel d t hat
Al abama's i nterests, not those of the entire nation, were the proper
scope of deterrence and puni shnent.

Most of the courts considering the constitutionality of
punitive damages awards have ignored this first step in the

analysis.®* Inlnre Exxon Valdez, the Ninth Circuit Court did not

expressly delineate between the first and second aspects of BMW
That it would not have done so probably flows directly from the
circunstances of this case. The plaintiffs' clains for punitive
damages expressly excl uded consi derati on of harmto t he envi ronnment.
These cl ai ns wer e pursued and vi ndi cat ed by consent decrees in favor

of the State of Al aska and the United States Governnent. Here, the

29 But see Wiite v. Ford Motor Co., No. 99-15185 (9th Gr
Pec.ls, gOOZ), whi ch was published as this order was being
i nalized.

30 Both the Tenth and El eventh Circuits have expressly
stated that BMVrequires a two-step analysis, with the three
"gui deposts” falling into the second step. Smith v. Ingersoll-
Rand Co., 214 F.3d 1235, 1252-53 (10th CGr. 2000); Johansen
170 F.3d at 1333.
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plaintiffs' focus has always been upon what happened in Prince
W liam Sound, Lower Cook Inlet, and the environs of Kodi ak I sl and.
Wi | e brought under both state and federal |aw, the focus of plain-
tiffs' conplaints have al ways had to do with Al aska fisheries, Al aska
busi nesses, Al aska property (both real and personal), and, to the
extent that potential clains have been involved, they too have
Al askan roots. No one has contended that Exxon shoul d be deterred
fromany particul ar conduct sonewhere outside of Al aska, nor that
it shoul d be puni shed for conduct not having a direct nexus with the

groundi ng of the Exxon Val dez on Bligh Reef in Prince WIIiamSound.

In consideration of the foregoing, this court concl udes
that the plaintiffs in making their clains, this court ininstruct-
ing the jury, and the jury in awardi ng punitive damages, were all
focused upon the appropriate, relevant interests for which deter-
rence and puni shnent t hrough punitive damages is perm ssible. This
concl usion, of course, does not address the question: How nuch is
enough? This court, |like the court of appeals, will take up that
subject in the course of evaluating the BMVN gui deposts.

Bef ore novi ng on, and as a part of the first phase of the
BMW anal ysis, further comment about the court's instructions on
punitive damages may be in order. In BMN the Suprene Court was
concerned that punitive damges were determned with reference to
an inappropriate set of interests. It is equally inportant that
puni tive danages be determned in the first instance with reference

to appropriate factors. Here, given the jurisprudential changes
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whi ch took place between the tine this court first evaluated the
$5 billion punitive damages award and the Ninth Crcuit Court's
revi ew of the sanme, there coul d have been an absence of appropriate
instructions to the jury or unintended msdirection as to how
punitive damages should be determ ned by the jury. As discussed
above, Exxon had its opportunity for input to those instructions,
its opportunity to chall enge those instructions, and we all have t he
results of that inquiry before us at the present time. The court's
substantive jury instructions as to the determ nation of punitive
damages were unchal | enged. Neverthel ess, given the nature of the
present inquiry, it strikes the court as inportant to know and be
m ndf ul in understandi ng the second phase of the BMVanal ysis (the
gui deposts) that the trial jury in this case was, by and | arge,
wor king with the very sanme concepts enbodi ed within the BMV gui de-
posts as set out above. The jury was instructed on the purpose of
puni tive damages: punishnent and deterrence. The jury was adnon-
i shed not to be arbitrary: punitive damages nust have a rati onal
basis in the record and bear a reasonabl e rel ati onship to harmdone
or likely toresult fromthe defendant's conduct. The jury al so was
i nstructed on the subjects of reprehensi ble conduct and consi der a-
tion of mtigation (as by voluntary paynents) and sone conpari son
to other avail abl e sancti ons.

Wt hout proper instructions, jury verdicts are patently
suspect. Here, we knowthat the trial jury, in making an award of
$5 billion for punitive danages, was seeking to vindi cate--through

puni shmrent and deterrence--the appropriate plaintiff interests, and
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not other interests such as environnmental concerns which had been
separately dealt with and which the jury was expressly told not to
consider. 1In short, this is not a situation where the jury awarded
$5 billion in punitive damages based upon one script, with this
court second-guessing their work using a different script.

There is yet another consideration which, in the view of
this court, should precede analysis of the BMVfactors, for it too
goes to the kind of question posed in the first aspect of BMN In
BMW the United States Suprene Court was concerned that Dr. Gore was
endeavoring to i npose his view of things upon the nation, not just
Al abama. BMW m ght have been sued and punitive danages sought in
other jurisdictions. Here, Exxon was exposed to a multiplicity of
claims, nost but not all of which were pending in this court. But
for the creation of a mandatory punitive danages cl ass, Exxon was
exposed to the risk of multiple punitive danages awards fl owi ng from
t he sanme incident.3 Wiere nultiple suits for punitive danages have
been brought, it strikes this court that there is a very real risk
that two punitive danages awards in different courts, but based upon
t he sane i ncident, would invol ve a consi derabl e ri sk of doubling up
on deterrence and punishnment. How this concern is to be nmanaged
under BMWis not clear. Wat is clear is that the risk does not
exist in this case. Because of the mandatory punitive danmages

cl ass, the court can say with conpl ete confi dence t hat Exxon has not

31 | ndeed, clains agai nst Exxon were being tried at
virtually the sanme time in both the United States District Court
for the District of Al aska and the Superior Court for the State
of Al aska.
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been exposed to excessive deterrence or punishnent because of
mul tiple suits for punitive damages. It follows that the whol e of
what is constitutionally foreseeabl e for purposes of due process is
fairly put tothe BMNVtest of whether $5 billion in punitive damages
was or was not grossly excessive.

Application of BMN- Factors

Reprehensibility. The court considers first the quality

of defendants' conduct which led the trial jury to find liability
for punitive damages.
Punitive danages "are not conpensation for
injury. Instead, they are private fines |evied
by civil juries to punish reprehensi bl e conduct
and to deter its future occurrence.”

In re Exxon Valdez, 270 F.3d at 124 (quoting Gertz v. Robert Wl ch,

Inc., 418 U.S. 323, 350 (1974)).

This factor is "[p]erhaps the nost inportant indicium of

t he reasonabl eness of a punitive danages award...." BMWN 517 U S
at 575. In the end, the punitive danmages award nmust "not be 'grossly
out of proportion to the severity of the offense.™ 1d. at 576

(quoting Pacific Mut. Life Ins. Co. v. Haslip, 499 U S 1, 22

(1991)). The trial jury was expressly instructed to consider "the
degree of reprehensibility of the defendants' conduct."??

The reprehensibility of a party's conduct, |ike truth and
beauty, is subjective. One's view of the quality of an actor's
conduct is the result of conplex value judgnents. The eval uation

of a victim wll vary considerably from that of a person not

32 Jury Instruction No. 27, Cerk's Docket No. 5890.
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affected by an incident. Courts enploy disinterested, unaffected
lay jurors in the first instance to appraise the reprehensibility
of a defendant's conduct. Here, the jury heard about what Exxon
knew, and what its officers did and what they failed to do. Know ng
what Exxon knew and did through its officers, the jury concl uded
t hat Exxon's conduct was hi ghly reprehensible.

In a case decided | ess than a nonth before this case, the
Ninth Gircuit Court of Appeals observed that the Suprene Court had
outl i ned what has been terned the "hierarchy of reprehensibility":

acts and threats of violence [are] at the top,

"foll owed by acts taken in reckless disregard

for others' health and safety, affirmative acts

of trickery and deceit, and finally, acts of

om ssion and nere negligence."

Swi nton, 270 F.3d at 818 (quoting Florez v. Delbovo, 939 F. Supp.

1341, 1348-49 (N.D. Ill. 1996) (citing BMV 517 U.S. at 575-76)).
These are objective criteria which the court enploys to eval uate the
jury's subjective appraisal of the quality of a defendant's conduct.
Wth due deference to the jury process, verdicts shoul d not be upset
unless the jury result is grossly excessive in light of the objec-
tive evaluation of a defendant's conduct.

Sonme aspects of the quality of Exxon and Captain
Hazel wood's conduct vis-a-vis the plaintiffs are pretty straight-
forward. The defendants' conduct was (a) crimnal, but (b) non-
violent. As set out above, the Exxon defendants pled guilty to
violations of three federal environmental statutes. Capt ai n
Hazel wood was ultinmately convicted of the state crinme of negligent

di scharge of oil. Non-violent crines are patently | ess serious than
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crinmes of violence. The grounding of the Exxon Valdez and the

consequential spilling of crude oil was not intentional. Captain
Hazel wood's purpose just prior to the grounding was to avoid Bligh
Reef, not park on it. The defendants' conduct did not involve
trickery or deceit. There was no effort on the part of Exxon to
hi de what happened. *

It is undisputed that Exxon understood and well knew the
ri sks attendant to transporting crude oil out of Val dez, Al aska, and
t hrough Prince WIIliamSound. Moreover--and these additional facts
make Exxon's conduct very reprehensibl e--Exxon knew that Captain
Hazel wood was an al coholic, it knew that he had resumed dri nking,
and it knew that Captain Hazel wod was drinking while on duty.
Driving under the influence of alcohol is a crinme anywhere in the
country. Exxon knewt hat Captai n Hazel wood was dri nki ng and dri vi ng

the crude oil tanker Exxon Val dez and did nothing about it.

33 H di ng a 900-foot vessel capable of carrying nore than
53 million gallons of crude oil--even in so |arge a body of water
as Prince WIIliam Sound--would not have been possible. Mre to
t he point, however, Exxon not only made no effort to hide what
happened but, rather, Captain Hazel wood reported the incident to
t he Coast Guard inmediately.

Thr oughout these proceedings, plaintiff W Findlay
Abbott has contended that far nore than 11 mllion gallons of
crude oil were actually spilled fromthe Exxon Valdez into Prince
Wl 1liam Sound. The court has repeatedly rejected these
contentions for |ack of any substantial evidence to support
M. Abbott's contentions. For exanple, his gqui tam action,
United States ex rel. Abbott v. Exxon Corp., No. 96-0041-CV, was
dism ssed by this court and that dism ssal was affirned by the
Ninth CGrcurt Court of Appeals, 182 F.3d 930 (Table) (1999 W
313320) (9th GCr. 1999). There is no reliable evidence in the
record that a larger spill was covered up by Exxon
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The court of appeals observed in this regard that Exxon's
knowl edge "goes nore to justify punitive danages than to justify

punitive danages at so high a level." In re Exxon Valdez, 270 F. 3d

at 1242. Certainly Exxon's know edge that Captain Hazel wood was

drinking and driving the Exxon Valdez is an inportant, perhaps the

nost i nportant, reason why the jury found and the court of appeals
affirmed Exxon's liability for punitive damages. But, as the | ast-
guot ed observation of the circuit court inplies, the extent of
Exxon's know edge may al so be a consideration in the characteriza-
tion of the quality of Exxon's conduct.

Here we are concerned about due process and what Exxon
shoul d reasonably have anti ci pated as puni shnent for wongful con-
duct. There is a direct nexus between what Exxon shoul d reasonably
have expected as punishnment and the extent of its know edge of
Capt ai n Hazel wood's situation. It is one thing to know ngly enpl oy
a recovering alcoholic. It is quite another--a far nore serious
matter--to have knowingly and intentionally allowed Captain

Hazel wood to conti nue as the master of the Exxon Val dez despite his

rel apse. Some Exxon representatives contended that Captain
Hazel wood was t he nost wat ched person in the fleet, and he nay have
been. Exxon officials neverthel ess ignoredthe informationthat was
at their disposal, |eaving Captain Hazel wood to operate a huge tank
vessel through Prince WIIliam Sound, a body of water known for its
val uabl e fishing and recreational resources. This is not soneone
haul i ng dry cargo, the spilling of which would have m ni mal i npact

on the fisheries and other uses of Prince WIIliam Sound. Rat her
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this is an enpl oyer deliberately permtting a rel apsed al coholic to
continue operating a vessel carrying over 53 mllion gall ons of
vol atile, toxic, crude oil. Inthe viewof this court, the decision

to | eave Capt ai n Hazel wood i n command of t he Exxon Val dez was hi ghly

r epr ehensi bl e.

Exxon's and Captai n Hazel wood's conduct was determn ned by

the jury to have been reckless. 1n evaluating the reprehensibility
gui depost, the court of appeals observes that the spill "did not
kill anyone." 1n re Exxon Valdez, 270 F.3d at 1242-43. That state-

ment is true based upon the record of this case. Wat it does not
say, however, is that Exxon's decision to | eave Captain Hazel wood

in command of the Exxon Val dez reckl essly put the captain hinself,

his crew, and all of his rescuers in harms way. After its ground-

ing, the Exxon Valdez was sitting in a pool of oil. Rescuers had
to enter that pool of oil. Carel ess snoking of tobacco or an
el ectrical or electro-static spark m ght have ignited the crude oi

and incinerated everyone in the vicinity.3

34 As an exanple, Captain WIlliamJ. Deppe, who took over
command of the Exxon Val dez after Captain Hazel wood was relieved
of his duty, explained that:

when we were punping oil fromthe top like
t hat, oxygen could cone in through the

openings ... and we would create an expl osive
at nosphere between the void space, the deck
and the oil. By putting the tools and |ines

and equi pnmrent down there, we could get a
spark, and if we had an expl osi ve at nbsphere,
you could bl ow up the ship.

Transcript of Trial Testinmony of WlliamJ. Deppe at 7206, |ns.
15-20, Excerpts of Record, Vol. | - Trial Transcript, attached to
Plaintiffs' Opposition, Cerk's Docket No. 7501
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Final |y, Captain Hazel wood, for whomExxon i s responsi bl e,

did not just ground the Exxon Val dez. Perhaps because of judgnment

i mpai red by al cohol, but in the face of know edge that the vessel
had been hol ed and was rapidly |l osing crude oil into Prince WIIliam
Sound, he endeavored to maneuver the vessel. The record reflects
that this was a dangerous undertaki ng, one which m ght have taken
a vessel froma point of nore or I ess stability into a posture where
a great deal nore oil mght have been spilled. 1ndeed, the vessel
m ght have foundered. Exxon's clainms program certainly mtigated
the reprehensibility of its conduct. But inthe viewof this court,
what m ght have happened as the result of a careless cigarette or
an electrical failure on the grounded vessel or so sinple an occur-
rence as an el ectro-static di scharge when hoses are bei ng connect ed
or disconnected to a vessel appreciably aggravates Exxon's conduct.

Punitive damages "'should reflect the enormty of [the

def endant's] offense.... In re Exxon Valdez, 270 F.3d at 1241

(quoting BMN 517 U.S. at 575). On the BMVhi erarchy of reprehensi -
bility, Exxon's conduct, while not reaching the top, falls just
short. Its conduct was crimnal. Exxon's decisionto|leave Captain

Hazel wood in command of the Exxon Val dez denonstrated reckless

di sregard for the livelihood, health, and safety of the residents

of Prince WIIliam Sound, the crew of the Exxon Val dez, and ot hers.

Exxon's conduct was highly reprehensible.
Rati 0. The second indiciumof an unreasonabl e or exces-
sive punitive danages award is its ratio to the harminflicted on

the plaintiff. BMN 517 U S. at 580. There nust be a reasonabl e
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rel ati onshi p between exenplary damages and conpensatory damages.
Id. The conpensatory side of the ratio is made up of two conpon-
ents: actual harmto the victimand the harmthat was likely to
occur. |d. at 581. The trial jury was expressly instructed to
consi der the magni tude of "actual" and "likely" harm

There i s no "mat hemati cal bright |ine between the consti -
tutionally acceptable and the constitutionally unacceptabl e that
would fit every case." BMAN 517 U S. at 583. In Haslip, 499 U S
at 23, the Suprene Court found a 4-to-1 ratio "close to the line."

In TXO a 10-to-1 ratio was upheld. TXO Production Corp. V.

Al liance Resources Corp., 509 U S. 443, 462 (1993). In BMN the

Court stated that "[w]jhen the ratio is a breathtaking 500 to 1 ...
the award nust surely 'raise a suspicious judicial eyebrow ™ BMWA
517 U.S. at 583 (quoting TXO 509 U S. at 481). Although it noted
inthis case that a 4-to-1 ratio has been found to be close to the
line, the Ninth Crcuit Court of Appeals has upheld far greater
ratios in other cases. See, e.g., Swinton, 270 F.3d at 818-19 (28-

to-1 ratio), and Leatherman, 285 F.3d at 1152 (10-to-1 ratio).

Plainly, theratiois "somewhat indeterm nate.” |1nre Exxon Val dez,

270 F. 3d at 1243.

Not only is the ratio sonewhat indeterm nate, but al so
harmlikely to occur and "potential harm are often not subject to
preci se cal cul ati on. TXO 509 U. S. at 460. In TXO the United

St at es Suprene Court observed that "[i]t is appropriate to consider

the magnitude of the potential harm that the defendant's conduct

35 Jury Instruction No. 27, Cerk's Docket No. 5890.
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woul d have caused to its intended victimif the wongful plan had
succeeded, as well as the possible harmto other victins that m ght
have resulted if simlar future behavior were not deterred." 1d.
(emphasisinoriginal). Cearly this court is not restrictedto the
jury's conpensatory award in evaluating the ratio guidepost.
Mor eover, in another case flowi ng fromthe grounding of the Exxon

Val dez (Sea Hawk Seaf oods, Inc. v. Exxon Corp., 246 F.3d 676 (Tabl e)

(2000 WL 1860726) (9th Cir. 2000)), the Ninth Crcuit Court held
that Western Al aska Fisheries, Inc., a seafood processor that did
not file an independent |awsuit agai nst Exxon, could neverthel ess
share in the class action punitive damages award on the sane basis
as other, eligible, seafood processors. The court of appeal s stated
that "[u] nder federal |law, including federal maritinme |aw, punitive
damages are avail able to any person or entity that suffered actual
injury arising froma defendant's viol ation of a federally protected
right, i ndependent of whether legal injury is establishedat trial."
Id. at *2. If this betrue, thenit also follows that clai rants who
were dism ssed fromthis case and were not awarded any conpensatory
damages could also share in the punitive damages award if they
suffered some actual injury that involved a "federally protected
right."% In addition, there are plaintiffs' clains, dismssed by

this court, which have been reinstated by the court of appeals. See

3 The court of appeals has not made it clear what
federally protected right entitled Western Al aska Fisheries to
participate in the punitive danmages award.
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In re Exxon Val dez, 270 F.3d at 1253.°% Al of these claimnts

certainly have "potential” for adding to the harmsi de of the rati o.
As to actual harm-the conpensatory danages associ ated

wi th the groundi ng of the Exxon Val dez--the parties differ sharply.

Exxon contends that the actual harm nunber for purposes of ratio
cal cul ati on can be no higher than $20.3 mi|Ilion, which is the anount
of the two conpensatory judgnents agai nst Exxon. Exxon contends
that all other paynents it nade were pre-judgnment paynents or
settlenments, which the court of appeals has said do not count for
pur poses of cal cul ating actual harm?3® |f pre-judgnment paynents or
settlements do not reduce actual harm Exxon contends that the
actual harm nunber is $369.4 mllion.®*® This nunber represents
$354 million in paynments by Exxon and $15, 436, 371 paid to t he pl ai n-
tiffs by the Trans-Al aska Pipeline Liability Fund (TAPL Fund).
The plaintiffs contend that the actual harm conponent of

total conpensatory danages is $517.2 million. This nunber is based

37 Specifically, the clainms of tender boat operators and
crews, cannery workers, and 34 seafood processors were
rei nst at ed.

38 Exxon al so argues that nobst of its pre-judgnent
paynments coul d not reasonably be treated as conpensation for
actual harm caused by the oil spill because Exxon's pronpt
paynment of clains protected the plaintiffs fromeconom c | oss
that m ght have ot herwi se occurred. Whether Exxon's pre-judgnent
paynents represent "actual" harmor harmthat m ght otherw se
have occurred is ultimately irrelevant since the court nust
consi der both harns for purposes of calculating a ratio. BMV
517 U. S. at 581.

39 Decl aration of John F. Daumat 4, T 8, attached to
Notice of Filing Oiginal Declaration, Cerk's Docket No. 7540.

40 Id. at 2, 1 5, and 3-4, | 7[a].
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on actual judgnments and recoveri es obtai ned by ei ght distinct cate-
gories of plaintiffs fromExxon and the TAPL Fund.*
The court finds that the best indicators of actual, com
pensatory damages in this case are the followi ng itens:
(1) $287,000,000 Phase Il jury verdict?
(2) $9,515,000 paid by Exxon to Native corpo-
rati on owned seafood processing opera-
tions*
(3) $113,500, 000 paidto other comrercial fish
processors*
(4) $6,000,000 paid to the Seattle Seven fish
processors®
(5) $4,000, 000 paidto fish processors by TAPL

Fund“¢

41 See chart summari zing judgnents and recoveries at page
39 of Plaintiffs' Qpposition, Cerk's Docket No. 7501

42 The precise amount the jury awarded was
$286, 787, 739.22. See Mnutes fromthe United States District
Court (Aug. 11, 1994), derk's Docket No. 5716.

43 Anmended Stipul ation Regarding Inpacts for Phase Il at
5 Part 11, § 5, derk's Docket No. 5634.

a4 ld. at | 6.

45 1996 Settlenment Agreenent at 4, Part I, T A

Exhibit 16 to Oesting Declaration which is appended to
Plaintiffs' Opposition, Cerk's Docket No. 7501

46 See Exhibit C to Daum Decl aration, which is appended to
Def endants' Reply, O erk's Docket No. 7535.
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(6) $20, 000,000 paid by Exxon to nenbers of
the Native class?

(7) $2,600,000 paid by Exxon to Native class
menbers who opted out“

(8) $17,790,510 net paid to Native corpora-
tions by TAPL Fund (after rei nbursenent by
corporations to the Fund; Native corpora-
tions rei mbursed the Fund $7.4 nmillion)*

(9) $3,254,576 paid by Exxon to Native
cor por ati ons®

(10) $152,275 Tatitlek state court jury ver-
di ct®!

(11) $592,500 in other settlenents to Native

cor por ati ons®?

4 Anmended Stipul ation Regarding I npacts for Phase 11l at
2, Part I, 71 1, Cerk's Docket No. 5634.

48 See Order No. 307 (Jan. 19, 1996), derk's Docket
No. 6600.

49 See Daum Declaration at 3, 1 6, which is appended to
Notice of Filing Oiginal Declaration, Cerk's Docket No. 7540,
and Exhibit Cto his declaration, which is attached to
Def endants' Reply, O erk's Docket No. 7535. See also, Qesting
Declaration at 7, { 13, and 10, f 15, which is appended to
Plaintiffs' Opposition, Cerk's Docket No. 7501

%0 See Menorandum from W Monte Tayl or at 53 (Mar. 20,
1992), attached as Exhibit 19 to Cesting Declaration, which is
appended to Plaintiffs' Opposition, Cerk's Docket No. 7501

st Qesting Declaration at 9, T 14, which is appended to
Plaintiffs' Opposition, Cerk's Docket No. 7501

52 See Exhibits 21 and 22 to Qesting Declaration, which is
appended to Plaintiffs' Opposition, Cerk's Docket No. 7501.
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(12) $8,521, 667 paid by Exxonto municipalities
and vill ages®

(13) $974,000 in additional settlenents to
muni cipalities and vill ages®

(14) $724,000 state jury verdict for Kodiak
| sl and Bor ough®®

(15) $1, 340, 178 pai d BY TAPL Fund t o nuni ci pal -
ities and vill ages®®

(16) $1, 500, 000 received by nmunicipalities and
villages as part of the State of Al aska's
recovery agai nst Al yeska®’

(17) $13, 400,000 Phase |V settlenent®®

(18) $4,071,694 paid by TAPL Fund to cannery

wor kers, tenders, and seaf ood brokers®®

53 See Tayl or Menorandum at 53, attached as Exhibit 19 to
Cesting Declaration, and Exhibit 24 to QCesting Declaration, which
is appended to Plaintiffs' Opposition, Cerk's Docket No. 7501

54 See Exhibits 25, 26, and 27 attached to QCesting
Decl aration, which is appended to Plaintiffs' Qopposition, Cerk's
Docket No. 7501.

55 See Exhibit 28 to Qesting Declaration, which is
appended to Plaintiffs' Opposition, Cerk's Docket No. 7501

56 See QCesting Declaration at 8, § 13, which is appended
to Plaintiffs' Cpposition, Cerk's Docket No. 7501. This nunber
shoul d probably be slightly lower as it likely includes interest.

57 See id. at 11, T 16.

58 See id. at 12, | 17.

59 See id. at 13, T 18. This nunber probably includes
interest and so should be slightly | ower.
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(19) $11,964,793 paid by Exxon to cannery
wor kers, tenders, and seafood brokers®
(20) $388,596 paid by Exxon to area busi nesses®
(21) $219,305 paid by TAPL Fund to area busi -
nesses.
These figures represent a total actual harm of $507, 509, 094.
Layi ng aside briefly the question of whether it is possi-
ble to place a nunber on the Iikely or potential harmflow ng from

t he groundi ng of the Exxon Valdez, this court turns nowto what it

has found to be the nost troubling aspect of the decision of the

court of appeals in Inre Exxon Valdez. Wthout citation of author-

ity, and without explanation that has a nexus to the due process-
fair notice issue which underlies the question of whether or not
punitive damages are grossly excessive, the court of appeals
observes with respect to the ratio analysis that:
The anount that a defendant voluntarily pays

bef ore judgnment shoul d general |y not be used as

a part of the nunerator, because that would

deter settlenents prior to judgnent.

In re Exxon Valdez, 270 F.3d at 1244.°%

60 ee id.

ee Exhibit 30 to Cesting Declaration, which is
appended to Plaintiffs' Opposition, Cerk's Docket No. 7501.

62 QCesting Declaration at 13, T 19, which is appended to
Plaintiffs' Opposition, Cerk's Docket No. 7501

‘U)

61

w

63 Fol | owi ng t he suggestion that the court should
general |y di scount conpensatory danages by the anmount of
vol untary paynents or settlenents, the court of appeals goes on
(as a part of its discussion of the ratio) to speak of cleanup
expenses, observing that they "should be considered as part of
(conti nued. . .)
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The briefing of the parties and the court's i ndependent
research suggest that authority in support of the foregoing propo-
sition is nonexistent, and what sparse authority does exi st reaches

a contrary conclusion. In Kelley v. Mchaels, 59 F.3d 1050 (10th

Cr. 1995), the court dealt with an actual danage award of
$292, 750. 00 and a punitive damages award of $500, 000. 00. However,
the net actual danages recovered by the plaintiff were only
$2, 750. 00 because of an of fset of $290, 000. 00 whi ch was the result
of a partial settlenent of the plaintiff's claim The Tenth Crcuit
enpl oyed t he $292, 750. 00 conpensatory award in cal cul ating the ratio
of harmto punitive damages. 1d. at 1055. A simlar result isto

be found in United Phosphorus, Ltd. v. Mdland Fum gant, Inc.,

205 F. 3d 1219 (10th Cr. 2000), where the district court reduced a
conpensatory award made by a jury but did not reduce the punitive
award. There, also, the Tenth Crcuit rejected the argunent that
because the district court reduced t he conpensatory award t o prevent
a doubl e recovery to the plaintiff, the punitive award should al so
be reduced. [d. at 1231 n.6. Thus, in determ ning harmfor the
second BMWNfactor (the ratio), the Tenth Grcuit added back into t he
conpensatory award those danages that had been subtracted out

because of a double recovery. 1d. at 1231.

83(...conti nued)
the deterrent already inposed.” |In re Exxon Valdez, 270 F.3d at
1244. But cl eanup costs have to do wth environnental damage,
and the jury was precluded from considering that harmin making
its award of punitive damages. |In this case, environnental harm
and deterrence of it should stand apart from other harns and the
puni shment and deterrence of them
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As already noted, the court of appeals' reason for
suggesting the subtraction of voluntary paynents was because to do
ot herwi se would, in the view of the appellate court, deter settle-
ments prior to judgnment. This court does not understand how or why
encour agi ng settl enents shoul d be a part of the due process anal ysi s
of a punitive damages award nade in a case which went to trial
Moreover, this court believes that a contrary argunment is nore
logical. If a defendant knows that it will get credit for a parti al
settlenment, voluntarily made before trial, it may be encouraged to
go to trial; whereas, as a general proposition the specter of a
| arge punitive damages award is a very powerful factor in encour-
aging settlenents of entire cases. Reducing the risk of going to
trial on punitive danages by di scounting themfor vol untary paynents
does not encourage settlenents, it encourages trials.

In this case, the general rule adopted by the circuit
shoul d not apply. A reduction of the harmfactor based upon vol un-
tary paynents is not appropriate. This position is not taken
because of this court's view of how di scounting harmfor voluntary
paynents m ght inpact the settlenent process, but because of the
specific punitive danages instructions giventhe jury in this case.

Cenerally, punitive damages instructions are very open-
ended as regards how juries should cone up with a punitive danmages
nunber if liability for such danages is determ ned. For exanple,
the Nnth Grcuit Mddel GCivil Jury Instruction for punitive damages
provi des as to the anpbunt of punitive danages only that:

| f you find that punitive damages are appro-
priate, you nust use reason in setting the
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anount. Punitive damages, if any, should be in

an anmount sufficient to fulfill their purposes
but should not reflect bias, prejudice or
synpathy toward any party. I n considering

punitive danages, you nay consi der the degree

of reprehensibility of the defendant's conduct

and the rel ationship of any award of punitive

damages to any actual harm inflicted on the

plaintiff.[5]
Ininstructing the jury inthis case, and as set out fully in margi-
nal not es above, the parties went far beyond the normin endeavoring
to give the jury guidance on howto determ ne punitive danages. 1In
those instructions, the jury was specifically adnmoni shed to take
account of mtigating factors. It was instructed that it could
"consi der whet her a defendant has nade paynents for conpensatory
damages, settlenments, and incurred ot her costs and expenses of rene-
di al nmeasures."®

In arguing this case to the jury, the plaintiffs sought
puni tive damages of nore than $5 billion and |less than $20 bil -
lion.% The jury plainly did not buy plaintiffs' top-dollar analy-
sis of how punitive danages shoul d be calculated in this case. The

court presunes that the jury followed and faithfully applied, tothe

best of their ability, the court's instructions. See Leathernan,

285 F. 3d at 1150 ("we nust presune the jury understood and fol |l owed

the instructions"). Presunably the jury al ready consi dered whet her

64 Ninth Circuit Mddel Gvil Jury Instruction No. 7.5.
65 Jury Instruction No. 36, Clerk's Docket No. 5890.

66 See Transcript of Proceedings, Trial by Jury - 70th
Day, at 7587, Ins. 23-25 (Aug. 29, 1994), derk's Docket
No. 5778. Plaintiffs' counsel reiterated tw ce that the nunber
shoul d be nore than $5 billion but sonething |l ess than
$20 billion.
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and to what extent punitive damages should be mitigated based on
vol untary paynents by Exxon before judgnment. Reducing actual harm
for purposes of ratio analysis by the anbunt of voluntary paynents
unfairly skews the rati o in Exxon's favor, and in effect gives Exxon
double credit for voluntary paynents by reducing both punitive
damages and actual harm for purposes of the punitive damages/ harm
ratio analysis. In this case, the court concludes that it should
not di scount actual harm by voluntary paynents made by Exxon

The court turns nowto its anal ysis of harns that have not
been or cannot be quantified. In this case, there was harmthat was
purely non-econom c; there was harmwhich |ikely occurred but has
not yet been val ued; and there was potential harm-all flow ng from

t he groundi ng of the Exxon Val dez.

Firstly, there are sone 32,677 punitive damages claim
ants.®% These claimants did not get deceived about the quality of
the paint on a new car. The nobst direct and pal pable effect of
Exxon's reckl essness was upon the |ivelihood of Prince WIIiamSound,
Cook Inlet, and Kodi ak area fishermen. |In this regard, the court

of appeal s observed that:

67 See Plaintiffs' Response to Court's Requests at Ora
Argunent at 4, Cerk's Docket No. 7553. This nunber includes
cl ai mants whose clains are based on recreational uses or
comercial fishing activities in unoiled commercial fisheries.
These claimants may be entitled to punitive damages under the
Ninth Crcuit's holding in Sea Hawk Foods, 246 F.3d 676 (Table)
(2000 W. 1860726). But see Exxon's Menorandum wi th Respect to
Plaintiffs' Response to Court's Questions, Cerk's Docket No. 7561

Here, the court discusses likely or potential harm so
use of the nunmber of claimnts potentially entitled to receive
punitive danages seens nost appropri ate.
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Al t hough the huge oil spill obviously caused
har mbeyond t he "purely econom c,” the punitive
damages award was expressly limted by the
instructions to exclude environnmental harm..

In re Exxon Val dez, 270 F. 3d at 1242. Layi ng asi de that environnen-
tal damage, the effects of the spilling of 11 mllion gallons of
crude oil into Prince WIliam Sound, as the court of appeals
observed, were not purely economc. The social fabric of Prince
W 1iam Sound and Lower Cook Inlet was torn apart. "[R]esearch on

the community i npacts of the Exxon Valdez G| Spill clearly deline-

ate a chronic pattern of econom c |oss, social conflict, cultural
di srupti on and psychol ogi cal stress."® Communities affected by the
spill "reported increased incidences of alcohol and drug abuse,
donestic violence, nental health problenms, and occupation rel ated
probl ens. "% Al so, several studies found that a hi gh percentage of
affected fishernmen suffered fromsevere depression, post-traunmatic

stress disorder, generalized anxi ety di sorder or a conbi-nation of

all three.” The spilling of 11 mllion gallons of crude oil into
68 J. Steven Picou, et al., Community Recovery Fromthe
Exxon Valdez G| Spill: Mtigating Chronic Social |Inpacts at 6-

7, attached as Exhibit 4 to Declaration of David W CQesting,
which is appended to Plaintiffs' Cpposition, Cerk's Docket
No. 7501.

69 Duane A. Gll, Environnmental D saster and Fi shery Co-
Managenent in a Natural Resource Conmmunity: | npact of the Exxon
Valdez Gl Spill, in Folk Management in the World's Fisheries 227

(Dyer & McGoodwi n, eds., 1994), pertinent part attached as
Exhibit 5 to OCesting Declaration, which is appended to
Plaintiffs' Opposition, Cerk's Docket No. 7501

70 See Plaintiffs' Opposition at 24, n.20, for a conplete
list of the relevant studies, Cerk's Docket No. 7501. Pertinent
portions of the studies are attached as Exhibits 4 and 6 through
9 to QCesting Declaration, which is appended to Plaintiffs

(conti nued. ..)
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Prince WIIliam Sound and Lower Cook Inlet disrupted the lives and
l'ivelihood of thousands of claimants and their famlies. That harm
cannot be quantifi ed.

Secondly, there are plaintiffs whose clains have been

reinstated in In re Exxon Valdez. Their danmages have not yet been

determined. Plaintiffs estimte damges to these plaintiffs to be
between $77 million and $125 mllion.”™ Putting a nunber on these
cl ai ms woul d be specul ative, even though the harmis very likely to
have occurred.

Thirdly, and in the area of potential harm there is no
way of cal cul ati ng how nmuch additional oil m ght have spilled into
Prince WIIliam Sound and spread el sewhere had Captain Hazel wood's

efforts to back the Exxon Valdez off Bligh Reef succeeded. Here,

the risk of nore extensive lossestothe plaintiffs and t he enhanced

risks to the Exxon Valdez crew and its rescuers is imense and

incal cul abl e.”? Moreover, the court views Exxon as having been
fairly on notice that a serious accident in Prince WIIiam Sound
could lead to the total |loss of the vessel and its entire cargo of

crude oil.

0. ..continued)
Opposition, Cderk's Docket No. 7501.

n Plaintiffs' Qpposition at 40, Cerk's Docket No. 7501.

2 There are, of course, no such plaintiffs in this case.
However, we here discuss potential harm (see TXO 509 U S. at
460) in a context where, because of a nmandatory punitive danages
class, all harmand all punitive damages possi bly recoverable
fromthe defendants are at issue.
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Because there is no way to quantify the non-econom c,
likely or potential harns di scussed above, the appropriate approach
is to proceed with the ratio calculation, but to accommpdate the
unknowns by allowing a higher ratio to pass nmuster.” This is in
keeping with Suprene Court precedent. In BMN the Court observed
that "[a] higher ratio may ... be justified in cases in which the
injury is hard to detect or the nonetary val ue of nonecononi c harm
m ght have been difficult to determne.” BMW 517 U.S. at 582. |If,
as the court presently finds, the quantifiable harmin this caseis
$507.5 million, then the $5 billion punitive damages award in this
case gives a 9.85-to-1 ratio. This result does not exceed the
10-to-1 ratio which was upheld by the United States Suprene Court
in TXO 509 U S. 443.% Even if this case is viewed as one invol v-
ing primarily economc harm a ratio under 10-to-1is inline with

t he general rule set forth by the Tenth Grcuit in Continental Trend

Resources, 101 F.3d at 639, which is cited affirmatively by the
Ninth Crcuit in Neibel v. Trans World Assur. Co., 108 F.3d 1123,

1132 (9th Cir. 1997) ("'From|[BMA] we surmni se that in economc injury
cases if the damages are significant and the injury not hard to
detect, the ratio of punitive danages to the harm general |y cannot
exceed atentooneratio.™). This case involves far nore than the

guantified economcinjuries, soapunitive-danages-to-dollarsratio

7 For this reason, the court rejects Exxon's suggestion
that a 2-to-1 ratio would be appropriate for this case.

4 In TXO the ratio, wthout considering potential
damages, was 526-to- 1.
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of under 10-to-1 was appropriate under extant Ninth Grcuit Court
authority.
"Rati o anal ysis as requi red by BMVhel ps avoi d over det er -

rence.” 1n re Exxon Valdez, 270 F. 3d at 1244. The court of appeals

suggests that cl eanup costs paid by Exxon, its casualty | osses with

respect to the Exxon Valdez and its cargo, the fine and restitution

paynents made by Exxon, and its settlenment with various parties
(approximately $3.4 billion) would go a long way toward effecting
appropriate deterrence. 1d. Apparently taking a cue fromJustice
Breyer's concurrence in BMN " the court of appeals discusses how
entrepreneurs do their planning, suggesting that they are deterred
by the prospect of cleanup costs and the |like. The appeals court
concl udes by observing, "[a]s bad as the oil spill is, fuel for the
United States at noderate expense has great social value and that
val ue as wel |l as the val ue of avoi ding horrendous oil spills can be
reconciled by ratio analysis.” I1d.

The court of appeal s' econom ¢ anal ysi s makes sense in the
abstract or academ c world. That analysis reflects what well -
i nforned, rational entrepreneurs would do. Inthe real world, Exxon
and its officials and others |ike themquite |ikely do not work this
way. |f they did, they would renove the Captain Hazel woods fromt he
bri dge because | eaving themthere is what creates a risk of horren-
dous cl eanup costs and ot her expenses. Thus, what it theoretically
takes to deter a rational business person (cleanup costs, etc.), and

what it takes to deter corporate officials givento reckl ess conduct

s BMN 517 U. S. at 593 (Breyer, J., concurring).
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are very different. Here, we are dealing with reckless corporate
officials.

The foll ow ng consi derations cause this court to believe
that a higher ratio--one at about 10-to-1--presents no identified
ri sk of over-deterrence. Firstly, a huge nunber of potential claim
ants suffered harmthat was not purely econom c. The harm struck

at their livelihood. The health and safety of the Exxon Val dez crew

and their rescuers were put at risk.
Secondly, the court is aware of no evidence in the record
of this case suggesting that Exxon is able to pass its cl eanup and

ot her costs associated with the Exxon Val dez spill on to the public.

Thus there is no showi ng that the deterrent effect of Exxon's costs
(or the punitive sanctions) threatenedthe socially val uabl e avail a-
bility of noderately priced fuel.’

Thirdly, it fairly requires a higher |evel of deterrence
to capture and hol d the attention of those given to reckl ess conduct
than can be acconplished by the econonic inpact of bad business
deci si ons.

Fourthly, the discussion thus far has sai d not hi ng about
the financial circunstances of the defendants. Captain Hazel wood's
financial circunmstances are de mninmus. He lost his job with Exxon

as a consequence of the groundi ng of the Exxon Valdez. He is likely

unenpl oyable in his chosen profession except at the margins. He

6 As al ready observed, cleanup costs have to do with
envi ronment al damage; and in this case, environnental danages
have been excluded fromthe punitive damages determ nati on and
this court's rati o anal ysis.
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surely will never be the nmaster of a large cargo vessel again

because of the interrel ated circunstances of his al coholi smand t he

wi de publicity which attended the grounding of the Exxon Val dez.

Exxon on the ot her hand, at the time of the trial in 1994,
was one of the five largest industrial corporations in the world.”
For the years 1989-1993, its annual average revenue was $111.6 bil -
lion, its annual average net income was $4.83 billion, and its
average annual net cash fl ow from operations was $10.1 billion. "™
After judgnent was entered on the punitive danages award, Exxon's
treasurer advised the court that "the full paynment of the Judgnent
woul d not have a material inpact on the corporation or its credit
quality."” In fact, Exxon was able to protect itself fromthe risk
of the plaintiffs executing on the $5 billion judgnent by posting
an irrevocable, syndicated standby letter of credit for over
$6 billion.?®

As the nane inplies, punitive damages are intended to
puni sh and deter; they are not intended to be an econom c death

sentence. Over-deterrence in the formof punitive damages i s i ncon-

” Transcript of Trial Testinony of Jack O arke (director
and senior vice president of Exxon Corp.) at 7179, Ins. 2-7,
Excerpts of Record, Vol. | - Trial Transcript, attached to

Plaintiffs' Opposition, Cerk's Docket No. 7501

8 See Exhi bit PX6302A, Excerpts of Record, Vol. Il --
Trial Exhibits, attached to Plaintiffs' Qpposition, Cerk's Docket
No. 7501.

” Decl arati on of Edgar A. Robinson at 16, T 30, pertinent
portion attached as Exhibit 33 to Cesting Declaration, which is
appended to Plaintiffs' Opposition, Cerk's Docket No. 7501.

80 See O erk's Docket No. 6914.
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sistent with the concept of reformas opposed to cessation of con-
duct. The contrast between the econom c circunstances of Captain
Hazel wood and Exxon are instructive in the foregoing regard. Wat
issufficient to effect just but not excessive deterrence of Captain
Hazel wood, and what is sufficient to effect just and not excessive
deterrence of the Exxon defendants are vastly different. 1ndeed,
the loss of his enploynent with Exxon and the notoriety of the

groundi ng of the Exxon Val dez al nost surely effect the appropriate

deterrence; and t he $5, 000. 00 puni tive damages award, gi ven Captain
Hazel wood's financi al circunstances and one other factor, is suffi-
ci ent puni shnment. That other factor i s Captain Hazel wood's al cohol -
ism Al coholismhas | ong been recognized to be an illness. W do
not normal ly puni sh peopl e because of their illnesses; however, as
to drunk drivers, disablenent and sonme punishnent is socially
necessary because of the great damamge inflicted upon society by
drunk drivers. @G ven the circunstances of this situation, Captain
Hazel wood has been effectivel y di sabl ed fromoperati ng tank vessel s,
and a nodest fine on top of that is adequate punishnent, given his

financial circunstances.

Exxon, on the other hand, is an econom c power house. |Its
profits, as discussed above, go into the billions of dollars each
year. |Its callous inattention to Captain Hazel wood's rel apse and

its reckless failure torenove hi mfromconmmuand of the Exxon Val dez,

knowi ng that he had rel apsed into drinking, calls for major deter-
rence. There is absolutely no chance of a $5 billion punitive

damages award anmounting to an econom c death sentence for Exxon.
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There is a good prospect that punitive damages in that amount wil|
capture Exxon's attention for alongtime. Sinceit is expectedthat
Exxon and others will be transporting crude oil out of Valdez Arm
and across Prince WIliam Sound for nmany years into the future, a
maj or nessage of deterrence was perceived necessary by the trial
jury inthis case and nerits a punitive damages to total harmratio
at the high end of what is constitutionally perm ssible.

The f oregoi ng di scussi on of deterrence says not hi ng about
t he coequal goal of punitive damages: punishnent. The deterrence
aspect of punitive damages is intended to be essentially forward-
| ooking. The goal is to nodify the future conduct of Exxon and
others simlarly situated. The punishment aspect of punitive
damages awards i s backward-|ooking. The | aw i nposes sanctions for
reckl ess conduct of the past. The concepts are therefore quite
different and foster different societal goals.

The harns visited uponthe plaintiffs and punitive danages
cl ass nenbers (both actual, likely to have occurred, and potenti al
harm) are, for reasons discussed above, not entirely economc (as
was the case in BMN and are highly reprehensible. Thus, the
applicable ratio of punitive danages to harm must be such as to
accommopdate not just the deterrence of reckless conduct in the
future, but al so punishnent for the reckl essness which gaverise to
t he harm

The court concludes that the dual purposes of punitive
damages (puni shrent and deterrence) and the circunstances of this

case justify a 10-to-1 punitive damages to harmrati o. Considering

- 46 -



all of the foregoing, the court is not persuaded that a punitive
damages award of $5 billion anpbunts to excessive deterrence or
excessi ve puni shnent of Exxon.

Conparabl e Penalties. The court turns nowto the third

BMW f act or whi ch invol ves conparing the punitive damges award to
the crimnal and civil penalties that "could be inposed for com
parabl e m sconduct.” BMW 517 U.S. at 583. |In BMWN the statutory
sancti ons whi ch m ght have been i nposed upon t he def endant were nmuch
| oner than the punitive danmages award. In discussing this factor,
the court of appeals observed that "[c]rimnal fines are particu-
larly informative because punitive danages are quasi-crimnal."” In

re Exxon Valdez, 270 F.3d at 1245 (citing Cooper |Industries,

532 U.S. at 432).
In crimnal proceedings brought against them by the

federal governnent, the Exxon defendants were charged with five

separate counts. Count | charged a violation of the C ean Water
Act, 33 U.S.C. 88 1311(a) and 1319(c)(1); Count Il, a violation of
t he Refuse Act, 33 U.S.C. 88 407 and 411; Count II1, a violation of

the Mgratory Bird Treaty Act, 16 U S.C. 88 703 and 707(a);
Count |V, a violation of the Ports and Waterways Safety Act,
33 U.S.C. 8§ 1232(b)(1); and Count V, a violation of the Dangerous
Cargo Act, 46 U S.C. § 3718(b).8 Exxon Corporation pled guilty to
Count 111, and Exxon Shi pping pled guilty to Counts I, Il, and I1I1

Pursuant to a joint plea agreenent, Exxon was fined a net amount of

$25 mllion and ordered to pay restitution in the amunt of

81 See United States v. Exxon Corp., No. A90-0015-CR
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$100 mllion.® The net anmbunt of the fine was affected by at | east
three considerations: (1) the plea agreenent effected a settl enent
whi ch avoided a difficult and expensive trial, (2) at the tinme of
the disposition of the crimnal case, this court did not have the
benefit of the nore robust devel opment of actual damages whi ch took
place later in the civil proceedings, and (3) there were practi cal
reasons why the court eschewed a larger fine in favor of a
substantial restitution obligation. The court deened it far
preferable for Exxon to be sanctioned by means of a restitution
obl i gati on whi ch woul d be enpl oyed for restoration of the environ-
ment than by a larger fine which would not be so enployed. Al of
this said, the actual crimnal penalty is not the proper criteria
under BMW W are engaged in a constitutional inquiry, the focus
of which is the outer Iimts of potential sanctions that Exxon was

charged with knowi ng prior to the grounding of the Exxon Val dez.

For each of the five crim nal offenses brought against it,
t he Exxon def endants m ght have been fined "tw ce the gross [ pecuni -
ary] |1 oss" occasioned by the oil spill. 18 U.S.C. § 3571(d). Laying
asi de harmlikely caused by the oil spill which has not been quanti -
fied, and | aying asi de harmthat m ght potentially have been occa-
sioned by the spill had Captain Hazel wood succeeded i n backing t he

Exxon Val dez of f Bligh Reef, the court has found the actual pecuni -

ary loss for purposes of BMVto be $507.5 mllion. That anount

doubl ed, as provided by the statute, and nultiplied by five of fenses

82 See Judgnents at O erk's Docket Nos. 235 and 236 in
Case No. A90-0015-CR
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equal s $5.1 billion.? Because Exxon is on notice of the provi-sions
of the crimnal laws of the United States, in particular 18 U S. C
§ 3571(d), it was, for constitutional due process pur-poses, on
notice that crimnal sanctions for spilling even a nodest portion

of the cargo of the Exxon Valdez could lead to truly horrendous

crimnal penalties. Perhaps nore inportant because we are concerned
about notice of what could be, Exxon is fairly chargeable with
knowl edge that reckless conduct on its part could result in the

spill of the entire cargo of a tank vessel such as the Exxon Val dez.

While the court is not prepared to say that spilling the entire

cargo of the Exxon Val dez woul d cause additional damage in direct

proportion to that actually observed, spilling five tinmes as much
oil as was spilled would surely result in a significant increase in
pecuni ary | osses. Surely Exxon knew that billions of dollars were
at stake if it were to crimnally spill a tanker-load of oil in
Prince WIlliam Sound. Plainly those fines could exceed the jury's
punitive danmages award in this civil case.

Subsection 3551 of Title 18, United States Code, also
provides for inprisonment.® Wile it is not possible to inprison

a corporate defendant in acrimnal case, provision for inprisonnment

83 Exxon suggests that voluntary pre-judgment paynents
shoul d be deducted when calculating a potential fine, just as
t hose paynments shoul d be deducted when cal culating the ratio
under the second BMNfactor. |In this case, a reduction would be
nﬁ nmore appropriate here than it was for purposes of calculating
the ratio.

84 Exxon personnel with the authority and responsibility
for placing a relapsed alcoholic in control of a |large tank
vessel mght be inprisoned for up to one year. 33 U S.C 88 407
and 411.
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is arecognized | egi slative signal of hei ghtened seriousness of the
of fense, and therefore, for purposes of the BMVanal ysis, justifies

a punitive damages award "'much in excess of the fine that could be
i nposed.™ BMW 517 U.S. at 583 (quoting Haslip, 499 U S. at 23).
The Ninth Grcuit Court of Appeal s observed that "[c]eil -

ingsoncivil liability are also instructive.” 1n re Exxon Val dez,

270 F.3d at 1245. The court of appeal s discussed the $100 nmillion
“cap" on liability for discharging oil froma vessel as provided by
t he Trans- Al aska Pipeline Act. 43 U.S.C. 8 1653(c)(1) &(3). This
[imt upon liability is not in any sense a sanction, nor is it a
[imt oncivil liability. It is, rather, an upper limt of strict
liability for harnms caused by non-negligent spilling of oil. Here,
we deal with Exxon's reckl ess conduct and focus upon sanctions as
to which the statutory limt of strict liability for non-negligent
conduct is not instructive. In BMN the Court suggests that a nore
appropriate consideration is exposure to civil penalties for wong-
ful conduct. BMWN 517 U.S. at 584.

Bot h state and federal | aw make provi sion for the inposi-
tion of civil penalties for spilling crude oil into Prince WIIliam
Sound. Al aska Statutes, Section 46.03. 758, inposes civil penalties

ranging from $1.00 per gallon to $10.00 per gallon, depending on

where the oil is spilled. The plaintiffs estimate that state civil
penalties for spilling 11 mlIlion gallons of oil in Prince WIIiam
Sound would anmpunt to $63.8 nmillion, or an average of $5.80 per



gallon.® Federal civil penalties of $270,000.00 could al so have
been inposed for the spill. See 16 U S. C. 88 668(b), 1858(a);
33 U.S.C. 8§ 1232(a)(1), 1319(g), 1514(b)(3), 1908(b); 43 U.S.C.
8§ 1350(b); and 46 U S.C. 8§ 3718(a)(1). Again, the foregoing pre-
supposes the actual spill, whereas Exxon was fairly on notice that
reckl ess conduct could cause the | oss of the entire cargo thereby
putting it at risk for state civil penalties approaching five tines
the civil penalty which would attend the actual spill. Such a civil
penalty could be in excess of $255 nmillion.

In consideration of the foregoing, the court is well
satisfied that Exxon was quite fairly on notice that its officers

could face inprisonnment and the conmpany could face in excess of

$5 billion in crimnal and civil penalties for recklessly spilling
crude oil into Prince WIIiam Sound.
Sunmary

In its Oder No. 267,% this court rejected Exxon's
original notion for reduction or remttitur of the jury's $5 billion
punitive damages awar d. The Supreme Court decision in BMV and

Cooper I ndustries, as discussed in |In re Exxon Val dez, necessitated

reexam nation of that determ nation. Based upon that reexam nation
and, it should be said, nuch nore robust presentations from the

parties with respect to the renewed notion for reduction or remt-

8 Plaintiffs' Opposition at 70, derk's Docket No. 7501.
Exxon coul d have received an offset equal to the amount of oil it
removed fromthe environment as part of cleanup efforts. See
AS 46.03. 758(f).

86 A erk's Docket No. 6234.
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titur as to punitive danmages, this court again concludes that a
$5 billion award was justified by the facts of the case and i s not
grossly excessive so as to deprive Exxon of fair notice--its right

to due process. This conclusion is based on the court's findings

t hat :
(1) Exxon's conduct was highly reprehensible;
(2) the ratio of punitive danages to harmi n-
flictedontheplaintiffsis apermssible
one, 9.85-to-1; and
(3) the conparable crimnal and civil penal -
ties could have exceeded $5 billi on.
However, the court of appeals did not just remand this
case for application of BMVand Cooper Industries. It instructed

this court to reduce the punitive damages award, and the court nust
do that. Determning the amount of an award that will be constitu-

tionally acceptable "'is not an enviable task."™ Leat her man,

285 F. 3d at 1152 (quoting Inter Medical Supplies, 181 F.3d at 468).

As the Third Crcuit Court of Appeal s expl ai ned:

We have searched vainly in the case law for a
formula that would regularize this role, but
have not found one. ...[T]he Suprene Court has
instructed as to the anal ysis but has provided
not hi ng concrete as to the anount.

| nter Medical Supplies, 181 F.3d at 468.

Because the court's independent evaluation of the BMN
factors as applied to the facts of this case have led it to the
conclusion that the $5 billion award was not grossly excessive, the

court does not perceive any principled neans by which it can reduce
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t hat award. Plaintiffs' menorandum in opposition to the renewed
nmotion for reduction or remttitur of punitive damages concl udes
with the foll ow ng:

For the reasons stated above, the Court shoul d
deny Exxon's notion and determ ne that a puni-
tive damage[s] award of at least $4 billion
satisfies the requirenents of due process con-
sistent with BMW v. Gore, 517 U S. 559
(1996) . [*]

Since the $5 billion award nust be reduced, the court adopts the
plaintiffs' position as the neans of resolving the conflict between
its judgnment and the directions of the court of appeals.

Concl usi on

Exxon's notion for reduction or remttitur of the punitive
damages award is granted. The sumof $1 billion of the $5 billion
jury award is remtted, and therefore the punitive danmages award
inthis case is reduced to $4 billion.® The clerk of court shal
enter judgnent accordingly.?®

DATED at Anchorage, Alaska, this _  day of Decenber,
2002.

87 Plaintiffs' Qpposition at 80, Cerk's Docket No. 7501.

88 | f Exxon accepts this result by paying the punitive
damages award plus accrued interest, this case should of course
end at that point. However, if Exxon chooses to take a further
appeal for the purpose of seeking a nore generous reduction of
the jury's punitive damages award, then the court urges the
plaintiffs to cross-appeal, for, if left to apply BMVw t hout the
requirenent that it effect sonme reduction of the $5 billion
punitive damages award, this court woul d have, as set out above,
deni ed Exxon any relief whatever on its second notion for
reduction or remttitur of punitive damages.

89 I nterest on the reduced award of punitive damages shal
accrue from Septenber 24, 1996, in accordance with 28 U S.C
§ 1961.
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H. Russel Holl and
United States District Judge



