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 SUMMARY:  ...  In addition, there are discretionary doctrines, such as forum non 
conveniens, act of state, international comity, and political question, that often prompt United 
States courts to decline to exercise jurisdiction, even where it exists. ...  For example, in the Nazi-
era slave labor litigation, plaintiffs sued only a fraction of the German companies that were 
involved in the use of slave labor during the Holocaust; plaintiffs sued those companies that they 
believed had sufficient contacts with the United States to justify an exercise of personal 
jurisdiction by the court over those defendants. ...  In 1997, the first of seve ral German courts 
ruled that the Treaty on the Final Settlement with Germany had lifted the moratorium on individual 
claims against German companies for compensation arising out of World War II. ...  None of the 
Holocaust-era decisions reached after 1996 addressed the asset-tracing jurisdictional claims. ... 
Defendants rarely win dismissal on forum non conveniens grounds. ...  Claims may be either 
protected or preempted by treaties signed by the United States or the country of the victim's 
origin, and a victim's advocate must be aware of the precise scope and effect of such Treaties. ...  
As a result, the entity created had a number of problems that stemmed from the need to hold out 
carrots to the insurers, such as participation in the body that would establish rules for evaluating 
claims. ... 
 
 Lawyers pursuing human rights individual or class action cases on a contingency basis 
cannot afford to select the wrong cases, or to posture those cases in an unfavorable manner. 
Defendants, wielding greater resources, are usually capable of purchasing big-firm legal 
representation, accompanied by the large volume of offensive legal work often intended to delay 
proceedings, bury plaintiffs' counsel in paper, and scare over-burdened courts into dismissing or 
limiting vi ctims' claims. Plaintiffs' counsel can expect to invest substantial attorney time on legal 
issues and substantial hard costs on tools such as experts, factual research, and translation 
services (for foreign parties). Examples of such defense tactics can be seen in the cases filed for 
the compensation of victims of Nazi-era persecution. Plaintiffs' counsel in these recently-resolved 
class actions in United States courts collectively expended tens of millions of dollars in attorney 
time, or lodestar, and millions in hard costs. n1 The  [*624]  Nazi-era cases settled at a relatively 



early stage of litigation; n2 the costs would have been many times greater if plaintiffs had gone all 
the way to trial, and then had to enforce a litigated judgment. 
 
 International human rights law, combined with the rules of civil procedure and statutes 
and case law, provide technical guidelines for evaluating and framing potential human rights 
claims for litigation in the United States. United States courts are not able to resolve every dispute. 
Limits on personal and subject matter jurisdiction demarcate the constitutional limits on the types 
of matters that may be brought in a United States court. In addition, there are discretionary 
doctrines, such as forum non conveniens, act of state, international comity, and political question, 
that often prompt United States courts to decline to exercise jurisdiction, even where it exists. 
Statutes and treaties also limit the ability of courts to provide justice as to particular categories of 
potential defendants, such as governmental entities or defendants that have negotiated waivers 
of liability with the United States government. And courts are not willing to treat all claims on a 
class basis, even where the harms alleged were clearly directed at and perpetrated against large 
groups of persons. 
 
 In addition, practical considerations - including the judge's prior experience and biases, 
the relevant political interests (such as the social, political and/or economic status of the accusers 
and accused), and the ability of victim's advocates to generate publicity and public sympathy - 
impact a potential human rights class action's probability of success. A practitioner must carefully 
weigh these and other factors before undertaking not only the enormous investment required by 
this complex field, but also the risk of creating bad law or diverting resources that might be better 
spent on non-judicial avenues for obtaining redress, or on other worthy causes. 
 
 Victims' groups often simultaneously pursue multiple mechanisms to achieve justice for 
past abuses, including public relations, legislative activity, and old-fashioned grass roots activism 
or protest. n3  [*625]  Litigation is often considered to be one part of an overall strategy for 
resolving disputes over compensation or the need for changes in policies or practices. Victims' 
advocates must be wary of being dazzled by the publicity and morale boost afforded by the filing 
of a legal "complaint," or the headlines describing the rare judgment or large-dollar settlement in a 
human rights case. The case law is riddled with the legal equivalent of train wrecks, where 
victims' claims have been dismissed on numerous grounds, n4 resulting in a loss of resources 
and loss of momentum for the victims' movement. Conversely, there is also a danger in victims' 
advocates' being too timid, and failing to creatively use the judicial system to obtain justice, even 
in tough cases. 
 
 No one can predict with certainty the outcome of any case; therefore, the decision to use 
litigation is often a difficult judgment call. This Article is intended to provide a brief overview of 
some of the key factors that affect the decision of whether to file a human rights class action case, 
and to identify some of the legal and extra-judicial tools that affect the prospects for a successful 
outcome. 
 
 I.  HISTORICAL RESEARCH/INFORMAL DISCOVERY 
 
  Before filing a human rights class action complaint to address past abuses, counsel must 
conduct a factual inquiry both to identify with as much specificity as practicable the parties and 
precise conduct to be addressed and to evaluate the factors discussed below. Practitioners can 
review public archives, conduct Internet research, and interview percipient or potential witnesses, 
and can create a detailed picture of the parties and events in question. n5 
 
  [*626]  In some circumstances involving abuses of human rights, the general outlines of 
the abuse are well-documented in press reports or through victim testimonials. The more difficult 
task for the victims' advocate is identifying responsible parties against whom a meaningful 
judgment can be obtained and over whom a United States court is likely to exercise jurisdiction. 
For example, in the Nazi-era slave labor litigation, plaintiffs sued only a fraction of the German 
companies that were involved in the use of slave labor during the Holocaust; n6 plaintiffs sued 



those companies that they believed had sufficient contacts with the United States to justify an 
exercise of personal jurisdiction by the court over those defendants. 
 
 II.  STATUTES OF LIMITATIONS 
 
  Often, it takes many more years than the statutes of limitations typically contemplate for 
victims of human rights abuses - whose lives are often shattered by the abuse - to develop the 
wherewithal and resources to actually pursue litigation. This inevitable delay can create obstacles 
to litigation. For example, plaintiffs who should have known of claims but failed to file them within 
the ten-year statute of limitations on federal human rights claims under the Torture Victim 
Protection Act n7 or the Alien Tort Claims Act (ATCA) n8 are forced to rely upon other theories. 
n9 There are a number of sources that can provide useful theories to overcome a potential 
statute of limitations barrier: treaties, continuing violations, principles of equitable tolling, and 
legislation. 
 
 In the Nazi-era cases against German entities involving slave labor, plaintiffs relied upon 
treaties that, they argued, did not permit claims against German entities to be pursued for nearly 
fifty years, and therefore the claims filed against German entities in the mid-1990s were timely. 
n10 Plaintiffs argued that, through the London Debt Agreement of 1953, n11 the international 
community  [*627]  adopted a plan that structured Germany's World War II legal obligations to 
enable the economy to recover its strength, provided an opportunity for the complete resolution of 
wartime claims pursuant to bilateral state-to-state negotiations, and expressly preserved but 
deferred the claims of private liabilities until the close of the reparations negotiations. n12 
Plaintiffs argued that those deferral provisions were lifted by the ratification of the "Two-Plus-Four 
Treaty" in 1991, n13 which was subsequently recognized by German courts. n14 In 1997, the first 
of several German courts ruled that the Treaty on the Final Settlement with Germany had lifted 
the moratorium on individual claims against German companies for compensation arising out of 
World War II. n15 
 
 However, most victims of persecution do not benefit from treaties that expressly defer the 
date by which claims can or should be filed. n16 Instead, plaintiffs must typically rely on other 
theories to demonstrate the timeliness of the filing of their claims. In Bodner v. Banque Paribas, a 
Nazi-era case pursued against French banks, the court found that plaintiffs' claims - arising out of 
alleged efforts, starting in the 1940s, by the banks to convert the assets of victims of Nazi 
persecution - were timely-filed based on two different tolling theories. n17 First, the court found 
that plaintiffs had properly pled a continuing violation of international law that postponed accrual 
of the claim until the last offense was committed. n18 Plaintiffs successfully argued that the time 
had not yet begun to accrue on plaintiffs' claims because of "defendants' alleged continued denial 
and failure to return the looted assets to plaintiffs ... ." n19 
 
  [*628]  Second, the trial court in Bodner found that the claims were timely based on 
equitable tolling principles, implicated by plaintiffs' allegations that the defendants had engaged in 
conduct that concealed from the plaintiffs the existence of their claims. n20 
 
  In this case, plaintiffs allege a policy of systematic and historical denial and 
misrepresentation concerning the custody of the looted assets to plaintiffs and the public at large. 
Plaintiffs assert that defendants continue to deny their possession of the assets, the full scope of 
their role in the plunder of the assets of the French Jews, and even the existence of some of the 
accounts in question. Plaintiffs were misled as to whether defendant banks retained their assets 
or transferred them to third parties. Plaintiffs argue it would have been impossible for them to 
learn critical facts underlying their claim, including which of the banks was in possession of their 
assets, absent cooperation from the defendants. Finally, plaintiffs argue that the Holocaust, World 
War II, and the subsequent diaspora of the French Jewish community constitute extraordinary 
circumstances in and of themselves sufficient to invoke the doctrine of equitable tolling. n21 
 



  The court grounded its holding in the well-established principle that the statute of 
limitations may be tolled "in cases alleging causes of action other than fraud where the facts 
show that the defendant engaged in conduct, often itself fraudulent, that concealed from the 
plaintiff the existence of the cause of action." n22 
 
 Victims' advocates have also turned to legislation to extend statutes of limitations for the 
filing of certain categories of claims. The California legislature has been particularly generous 
about extending statutes of limitations to allow particular persecuted groups, on equitable 
grounds, to file suit for claims that would otherwise likely be deemed untimely. For example, 
legislation was passed extending the statute of limitations for persons who were forced to perform 
slave labor during World War II, as well as for victims of the Armenian genocide. n23 If the court 
finds that the statute  [*629]  of limitations is procedural, and applies to all plaintiffs who are 
properly brought before a California court, then this legislation can be a powerful tool for avoiding 
possible statute of limitation pitfalls. n24 
 
 III.  IDENTIFIABLE DEFENDANTS AND ASSETS 
 
  Prospective litigants must, as a threshold matter, identify a responsible party and frame 
relief that can be effectively obtained from that party in a United States court. Often, the parties 
most directly responsible for torture, genocide, mass conversion of assets, and other international 
law violations are not susceptible to suit in a United States court. Among other things, the 
massive social upheaval that often accompanies periods of intense and widespread human rights 
violations makes it difficult to identify a specific wrongdoer with assets. Additionally, the United 
States court often cannot exercise personal jurisdiction over the defendant. n25 Nevertheless, 
private corporations, many of which are multinational, often either facilitate or illicitly profit from 
abuses. n26 As a result, corporations doing business in the United States - especially those that 
converted abuse victims' assets, or to which specific bad acts can be attributed - are the easiest 
entities to bring to justice in United States courts. 
 
 IV.  PERSONAL AND SUBJECT MATTER JURISDICTION 
 
 A. Personal Jurisdiction 
 
  A plaintiff bears the ultimate burden of establishing jurisdiction over a defendant by a 
preponderance of the evidence. n27 However, when a motion is made to dismiss for lack of 
personal jurisdiction pursuant to Rule 12(b)(2) before substantial discovery  [*630]  and prior to an 
evidentiary hearing, plaintiffs need make only a prima facie showing that personal jurisdiction 
exists. n28 Prior to substantial discovery, plaintiffs may rely on their allegations, which are taken 
as true. n29 
 
 Many defendants, especially sophisticated multinational corporations, have structured 
themselves (often through separate regional subsidiaries or affiliates) to create jurisdictional 
quagmires for potential plaintiffs seeking to address abuses that occur outside of the United 
States. Unless illicitly converted assets can be specifically traced to a United States entity, or 
unless the United States entity was actually an active participant in the misconduct, victims' 
advocates must be careful to anticipate the jurisdictional problems that come from the corporate 
shell game. Victims' advocates often make the mistake of filing suits against the wrong foreign 
defendant or the holding company of a multinational conglomerate without undertaking the 
analysis necessary to identify the truly responsible entity. Plaintiffs' counsel have also sometimes 
mistakenly named an American subsidiary as a defendant on the incorrect assumption that the 
parent is automatically liable for the misconduct of a subsidiary, and without properly pleading a 
basis for liability of the United States defendants. n30 
 
 Plaintiffs in the Nazi-era slave labor cases against German entities argued certain 
theories regarding unjust enrichment and conversion. Plaintiffs based arguments regarding 
personal jurisdiction on the theory that the illicitly-obtained gains from human rights violations in 



Europe were transferred to North American entities created after the war; n31 this was not tested 
in the course of the litigation. None of the Holocaust-era decisions reached after 1996 addressed 
the asset-tracing jurisdictional claims. In addition, as to certain United States companies 
operating German subsidiaries during the war, Nazi-era litigation plaintiffs alleged that the parent 
companies were liable for having cooperated with the Nazis. For example, plaintiffs alleged that 
"although the Nazi party nationalized or confiscated many American companies in Germany, the 
Nazis did not confiscate Ford Werke as enemy property; instead, the  [*631] Nazis allowed Ford 
to continue its controlling ownership of Ford Werke" throughout the war, including during the 
period of time that Ford Werke participated in the Nazi slave labor scheme of which plaintiff 
Iwanowa was a victim. n32 In this way, the plaintiffs attempted to expand the jurisdictional reach 
of the court to the parent company. n33 
 
 In a diversity action, which many human rights claims are, personal jurisdiction over a 
defendant in federal court is determined by reference to the jurisdictional laws of the state in 
which the court sits. n34 If the exercise of jurisdiction would be valid under the forum state's law, 
the court must then determine whether such exercise is consistent with the Due Process Clauses 
of the United States Constitution's Fifth and Fourteenth Amendments. n35 In Schenker, for 
example, the court dismissed claims against two Swiss entities because plaintiffs were unable to 
establish their allegations under New York's procedural rules. n36 According to the court, 
plaintiffs pleaded neither the factual grounds for an exercise of general personal jurisdiction over 
a non-domiciliary corporation that is "doing business" in the State of New York, n37 nor that there 
was a basis for specific jurisdiction arising out of the defendants' business or conduct within the 
state giving rise to plaintiffs' claims. n38 
 
 It is not sufficient to allege merely that a foreign bad actor has United States subsidiaries 
or affiliates. Instead, to provide the court a meaningful basis for the exercise of personal 
jurisdiction, plaintiffs must allege either a "mere department" or agency relationship between the 
American subsidiary and foreign affiliates. n39 For instance, to make a prima facie case that a 
New York company doing business in New York is the agent of a foreign company, plaintiffs 
[*632]  must allege that the New York company does the business in New York that the foreign 
company would do through its own officials if it did not have a representative in New York to 
perform the functions. n40 
 
 B. Subject Matter Jurisdiction 
 
  For misconduct that falls within the rubric of a violation of international law, such as the 
facilitation of torture or genocide, the United States federal courts have subject matter jurisdiction 
in cases involving both private and state actors. n41 The Alien Tort Claims Act n42 was originally 
adopted in 1789 as part of the original Judiciary Act. It provides that "the district courts shall have 
original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of 
nations or a treaty of the United States." n43 However, the statute was rarely used until recently: 
"for almost two centuries, the statute lay relatively dormant, supporting jurisdiction in only a 
handful of cases." n44 
 
 Wiwa v. Royal Dutch Petroleum Co. n45 lists a number of decisions that, over the past 
twenty years, have demonstrated the increased willingness of courts to use the previously 
dormant ATCA to provide a basis for the prosecution of human rights claims in United States 
courts. n46 These decisions have breathed real life and force  [*633]  into the 1789 act. n47 For 
example, in Filartiga v. Pena-Irala, the court held that torture perpetrated under the color of official 
authority violates universally accepted norms of international human rights law, which in turn 
constitutes a violation of the domestic law of the United States, giving rise to a claim under the 
ATCA whenever the perpetrator is properly served within the borders of the United States. n48 In 
Kadic v. Karadzic, the Second Circuit held that the ATCA reaches the conduct of private parties 
provided that their conduct is undertaken under the color of state authority or violates a norm of 
international law that is recognized as extending to the conduct of private parties. n49 
 



 The Torture Victim Prevention Act, passed in 1991, not only codified the Second Circuit's 
holding in Filartiga that the United States courts have jurisdiction over suits by aliens alleging 
torture under color of law of a foreign nation, but extended it: n50 
 
  While the 1789 Act expressed itself in terms of a grant of jurisdiction to the district courts, 
the 1991 Act creates new rights in that it (a) makes clear that it creates liability under U.S. law 
where under "color of law, of any foreign nation," an individual is subject to torture or "extra 
judicial killing," and (b) extends its remedy not only to aliens but to any "individual," thus covering 
citizens of the United States as well. n51 
 
  Plaintiffs can assert the federal law human rights claims as well as state law claims over 
which the federal court has pendant jurisdiction. n52 The overwhelming weight of authority 
recognizes that customary international laws are an integral part of the federal common law. n53 
 
 In the Nazi-era litigation, plaintiffs in the various cases against German entities argued 
that the federal court had jurisdiction by  [*634]  alleging that the court possessed subject matter 
jurisdiction under both federal question and diversity. n54 Diversity jurisdiction was supported by 
allegations that each named plaintiff was diverse from each named defendant (United States 
citizens suing foreign entities), along with allegations clearly exceeding the minimum amount in 
controversy of $ 75,000 per plaintiff, exclusive of interest and costs. For federal question 
jurisdiction, plaintiffs alleged violations of international treaties, human rights law, and customary 
international law enforceable as federal common law. n55 
 
 Victims' advocates need not base their international law claims on a particular treaty that 
addresses the specific perpetrators. In Nazi-era cases, plaintiffs did not rely on any one particular 
treaty to provide a basis for their human rights claims. Rather, plaintiffs alleged that defendants 
violated international law as evidenced by various treaties. n56 International law arises not only 
from treaties or agreements between nations, but also from customary international law, which, 
unlike treaties, is found not in the text of written agreements but rather derived "from a general 
and consistent practice of states followed by them from a sense of legal obligation." n57 
 
 V.  ANTICIPATING THE ASSERTION OF DISCRETIONARY DOCTRINES 
SUPPORTING DISMISSAL 
 
  In human rights claims involving activities outside the United States, or historical wrongs, 
defendants inevitably assert various doctrines that have prompted many courts to stay or dismiss 
litigation in United States courts or to decline to hear matters. Four of these doctrines are 
particularly relevant to human rights litigation. Forum  [*635]  non conveniens, a judge-created 
doctrine, allows a court to find that a United States court is not a convenient or reasonable forum 
for the resolution of the claim, even where it otherwise has proper jurisdiction. Defendants use the 
act of state doctrine to show that challenging their behavior would be akin to challenging the 
practice of a sovereign government. And both the doctrines of international comity and political 
question can be used to prompt courts to defer to the prior decisions of foreign courts or entities, 
or to the executive or legislative branches of the United States government. 
 
 A. Forum Non Conveniens 
 
  In 1947, the Supreme Court issued two decisions laying out the groundwork for forum 
non conveniens analysis: Gulf Oil Corp. v. Gilbert n58 and Koster v. American Lumbermens 
Mutual Casualty Co. n59 Forum non conveniens is a doctrine which grants the court discretion in 
rare instances to "dismiss a claim even if the court is a permissible venue with proper jurisdiction 
over the claim." n60 Courts engage in a two-step analysis under the doctrine developed by 
Gilbert and Koster. The first step is to determine if an adequate alternative forum exists. n61 If so, 
courts must then balance a series of factors involving the private interests of the parties in 
maintaining the litigation in the competing fora and any public interests at stake. n62 
 



 Defendants rarely win dismissal on forum non conveniens grounds. The party seeking 
dismissal under the doctrine has the burden to establish that an adequate alternative forum exists, 
and then to show that the pertinent factors tilt "strongly" in favor of trial in the foreign forum; n63 if 
not, then "the plaintiff's choice of forum should rarely be disturbed." n64 
 
  [*636] 
 
 B. Act of State 
 
  "Act of state issues only arise when a court must decide - that is, when the outcome of a 
case turns upon - the effect of official action by a foreign sovereign." n65 Defendants in human 
rights cases typically assert that their conduct was consistent with policies of a foreign sovereign, 
and that to challenge the practices would be to challenge the sovereign government. n66 The 
party asserting the act of state doctrine has the burden of establishing that an alleged abuse 
meets the two criteria necessary to be considered an "act of state." n67 First, the party asserting 
the doctrine must "offer some evidence that the government acted in its sovereign capacity and 
some indication of the depth and nature of the government's interest." n68 Second, the party 
must show that the questions presented were committed by constitutional authority to another 
branch. n69 
 
 Once a defendant in a human rights suit establishes that an act of state has occurred and 
is in question, and that the validity of the state action must be judged to resolve the dispute 
between the parties, the court engages in a balancing approach to determine whether the 
doctrine should apply to bar prosecution of the action. n70 Among other factors, the party 
asserting the doctrine must establish that relations between the United States and another 
government would be adversely impacted if the court were to decide the matter, and that the 
issues involved are best left to the executive or legislative branches to avoid embarrassment. n71 
In fact, the act of state doctrine can be deemed inapplicable where there is a treaty or other 
unambiguous agreement setting forth controlling legal principles violated by the conduct at issue. 
n72 On the other hand, some  [*637]  commentators have asserted that a general human rights 
exception to the act state doctrine exists. n73 
 
 C. International Comity 
 
  Litigants must be aware of the doctrine of international comity, which, in the judicial 
context, refers to the spirit of cooperation in which a tribunal of one country approaches the 
resolution of cases affecting the law and interest of another country. n74 The doctrine applies 
where the courts of another country have already ruled upon the issues presented by litigants 
contemplating filing a human rights claim in a United States court. n75 In Jota v. Texaco, Inc., the 
Second Circuit noted it is critical to address, in connection with a comity analysis, whether an 
adequate alternative forum exists in which the objecting party has consented to jurisdiction. n76 
Furthermore, in Hartford Fire Insurance Co. v. California, the Supreme Court considered with 
respect to this issue whether a true conflict existed between the laws of the United States and a 
foreign jurisdiction. n77 Although United States courts sometimes defer to the decisions of other 
courts, again, a balancing approach is involved which often militates against deference. For 
example, in Hartford Fire Insurance Co., the United States Supreme Court permitted an antitrust 
action to proceed against insurance companies based in the United Kingdom, even though the 
United States and British laws and policies regarding antitrust differed in significant ways, and the 
companies were being prosecuted for activities that were legal in Britain. n78 
 
 It is important to note that this doctrine "neither impels nor obliges the United States ... 
courts to decline jurisdiction in a particular case." n79 Plaintiffs should be particularly wary of 
efforts by defendants to assert the appropriateness of dismissal on international comity grounds, 
based merely on the fact that a foreign government has established a commission to study or 
investigate alleged abuses of human rights. The Bodner court specifically noted [*638]  that it 



found no support for the dismissal of litigation in deference to an informal historical commission or 
other similar type of investigative body. n80 
 
 D. Political Question 
 
  The political question doctrine allows a court to decline to adjudicate a dispute because it 
raises questions best addressed by the political branches of government. n81 In determining 
whether a matter raises political questions that the court must or should decline to address, 
courts typically examine factors including: 
 
  (1) a demonstrable constitutional commitment of the issue to a coordinate political 
department; or (2) the lack of judicially discoverable and manageable standards for resolving [the 
dispute]; or (3) the impossibility of making a decision without first making a policy determination of 
the type clearly outside judicial discretion; or (4) the court's inability to resolve the issue without 
expressing lack of respect to the coordinate branches of government; or (5) an unusual need for 
unquestioning adherence to a political decision already made; or (6) the potential for 
embarrassment from multifarious pronouncements by various departments [of the United States 
government] on one question. n82 
 
 VI.  EFFECT OF PRIOR TREATIES 
 
  Claims may be either protected or preempted by treaties signed by the United States or 
the country of the victim's origin, and a victim's advocate must be aware of the precise scope and 
effect of such Treaties. For example, courts have held that the claims of United States prisoners 
of war that were forced to perform slave labor for Japanese companies during World War II are 
preempted [*639]  by treaties between the United States and Japan. n83 Conversely, a California 
court found that persons hailing from other countries, such as Korea, were covered by treaties 
that do not preclude their claims against Japanese companies for using slave labor during World 
War II. n84 
 
 The United States government has expressly waived its citizens' private claims arising 
from the conduct of certain foreign actors. n85 For example, in Dames & Moore, the Court 
considered agreements between the United States and Iran, embodied in two declarations of the 
Republic of Algeria. n86 Pursuant to this convention, the United States agreed to terminate all 
private claims brought in the United States courts and to bar such future claims against Iran and 
Iranian corporate entities as the condition for the release of American hostages. Claimants were 
required to use an alternative forum - the Iran-U.S. Claims Tribunal in The Hague, Netherlands. 
n87 
 
 In Dames & Moore, a specific forum was provided, and a mechanism for the resolution of 
claims was clearly established. n88 Despite these narrowing criteria, defendants nevertheless 
attempt to rely on that case even where there is no establishment of a governmental alternative 
dispute resolution mechanism, and where the plaintiffs would be without effective remedy absent 
resolution by a United States court. For example, in In re Assicurazioni Generali S.p.A. Holocaust 
Insurance Litigation, n89 Judge Michael B. Mukasi denied motions to dismiss on forum non 
conveniens grounds, where the defendants had argued that plaintiffs should be required to defer 
to the existence of an ad hoc, non- governmental private dispute resolution mechanism for 
Holocaust-era insurance claims known as  [*640]  the International Commission on Holocaust-Era 
Insurance Claims (ICHEIC). n90 As the court noted: "Because of its private status, it is not clear 
that a nongovernmental forum such as ICHEIC can ever constitute an adequate alternative forum 
for the purposes of forum non conveniens." n91 
 
 Similarly instructive is the experience of claimants against German entities arising out of 
Nazi-era misconduct; as noted above, treaties between the United States and Germany following 
the war were interpreted by plaintiffs' counsel to expressly preserve claims against the running of 
the statute of limitations following World War II. n92 The plaintiffs in Burger-Fischer alleged that 



Degussa, then and now a major German corporation, actively cooperated with the Nazi regime 
from 1933 until 1945. n93 Part of this cooperation included receiving "gold taken from jewelry, 
precious metal, coins, eyeglasses and teeth of those being persecuted." n94 Plaintiffs alleged 
that Degussa was "fully aware of the sources of the gold and nevertheless solicited the business 
of processing and refining it, an important source of gold needed to finance prosecution of the 
war." n95 They further alleged that "Degussa utilized slave laborers in various of its 
manufacturing and refining facilities, and that it was a principal source of Zyklon B, the agent 
used in the gas chambers ... ." n96 The theories of recovery for the proposed plaintiff class - 
Holocaust victims and their heirs whose assets or labor were converted by Degussa - included 
"civil assault and battery, conversion, unjust enrichment, accounting, violation of human rights 
and customary international law ... and conspiracy with the Nazi regime" and with other German 
corporations that had engaged in similar conduct. n97 These theories were asserted under both 
United States and German law, with the principal theories based on human rights law 
incorporated into the federal common law. n98 
 
 In Burger-Fischer, defendants contended that settlement with Germany resulting from the 
Two-Plus-Four Treaty was final, and thus precluded individual reparations claims, despite the 
explicit  [*641]  deferral of such claims in the London Debt Agreement, and despite the Two-Plus-
Four Treaty's silence on extinguishment of claims. n99 The trial court rejected the plaintiffs' 
contention that the plaintiffs' claims were not subsumed under treaties that pre-dated the London 
Debt Agreement that, the court held, extinguished all reparations claims. n100 The Burger-
Fischer court noted that plaintiffs had not disputed the principle of international law that nations 
are able to control the claims of their citizens in the context of negotiation of a peace treaty. n101 
Reviewing the relevant treaties, the court found that a 1954 "Transition Agreement" provided a 
mechanism for the payment of all war related claims through German-initiated programs. n102 
The court held that what plaintiffs really criticized was Germany's compliance with the Transition 
Agreement and Germany's failure to provide complete reparations. n103 The adverse holding for 
victims' advocates in the Burger-Fischer case does not apply outside of a situation in which there 
had been a war, resolved by treaties; the opinion expressly distinguishes cases arising out of 
human rights abuses that did not occur in war time and were not resolved by post-war treaties. 
n104 
 
 VII.  FORUM SELECTION 
 
  When there is a choice of forum, victims' advocates can review the law of the possible 
alternatives, as well as other factors, to make sure the clients' claims are pursued in the most 
beneficial jurisdiction. Different appellate jurisdictions in the United States have applied the forum 
non conveniens doctrine with varying degrees of liberality to dismiss claims involving foreign 
nationals. n105 
 
  [*642] 
 
 VIII.  FRAMING AN IDENTIFIABLE AND MANAGEABLE CLASS UNDER 
FEDERAL RULE OF CIVIL PROCEDURE 23 
 
  Rule 23 of the Federal Rules of Civil Procedure, regarding class actions, sets forth the 
prerequisites for class certification. It permits representative parties to sue on behalf of a class of 
similarly-situated persons where: 
 
  (1) the class is so numerous that joinder of all members is impracticable, (2) there are 
questions of law or fact common to the class, (3) the claims or defenses of the representative 
parties are typical of the claims or defenses of the class, and (4) the representative parties will 
fairly and adequately protect the interests of the class. n106 
 
  In addition to satisfying the four prerequisites of Rule 23(a), listed above, a class must 
also satisfy one of the three provisions of Rule 23(b) in order for certification to be granted. As a 



general rule, classes seeking principally injunctive or equitable relief are typically certified under 
Rule 23(b)(1) or 23(b)(2), while classes seeking principally monetary relief or damages are 
normally certified under Rule 23(b)(3). n107 
 
 Most countries do not have a rule of civil procedure analogous to Federal Rule of Civil 
Procedure 23, and thus do not permit the aggregation and joint prosecution of multiple plaintiffs' 
claims. n108 These countries often have their own devices for adjudicating mass claims, but 
nothing as efficient from the plaintiffs' perspective as Rule 23. n109 Some claims are more 
naturally susceptible to adjudication under Rule 23, such as violations perpetuated in discrete 
geographic regions, against clearly-defined groups of people, over a [*643]  limited period of time, 
by a single entity, and employing the same mechanisms. These tend to be ideal cases for class 
treatment, as they allow victims' advocates to ask a federal court for discretionary certification of 
a class under Rule 23 (or the analogous state law rule if the claims are pursued in state court), as 
they meet the criteria enumerated there. n110 
 
 More often, however, human rights violations occur in the context of tremendous social 
upheaval, involving practices that cut across large geographic regions involving multiple players 
employing different strategies to directly violate the rights, aid in the commission of violations, or 
convert the resources and assets of the victims in a way that violates international norms or 
creates other private causes of action. In these circumstances, it is incumbent upon plaintiffs' 
counsel, who intend to seek certification of a class of victims under Rule 23, to identify the victim 
classes and the types of misconduct that are best suited to Rule 23. Often this involves filing 
separate cases against different private entities for distinct types of misconduct on behalf of 
classes that constitute only a subset of the victim population. While this tends to create piecemeal 
litigation and pose additional costs upon plaintiffs' counsel and the court initially, it increases the 
chance that a contested class certification motion will be granted, and that the order granting 
certification will be upheld on appeal. 
 
 In the Swiss Banks litigation, plaintiffs' complaints initially pleaded for certification of 
relatively amorphous plaintiff classes in order to address distinct types of alleged Nazi-era 
misconduct by the Swiss Banks. Such behavior included facilitating slave labor, converting victim 
assets, and facilitating the laundering of assets looted from victim populations. n111 In 
connection with the settlement of that litigation, the parties stipulated to the certification of five 
distinct settlement classes, with each class covering specifically delineated types of claims and 
categories of victims. n112 Four of the five classes, for example, defined "Victims or Targets of 
Nazi persecution" as Jews, Jehovah's Witnesses, Romani, the physically and mentally disabled, 
and homosexuals - a definition that carved out other potential plaintiffs. n113 Various groups 
excluded from these  [*644]  settlement classes, such as persons representing ethnic Poles who 
did not otherwise fit into the definition, filed appeals from the trial court's settlement orders. The 
Second Circuit affirmed the trial court's decisions regarding allocation of the settlement and the 
class definitions in that case. n114 The Swiss class certification issues, of course, were 
addressed in a settlement context, which, even after Amchem Products v. Windsor, n115 allows 
for more permissive certification of classes than might be acceptable for a litigation class. 
 
 IX.  COMMUNITY CONNECTIONS 
 
  Class members in human rights abuse cases deserve and require a level of attention 
from counsel that is not always accorded in a typical class action case. Class actions are 
economically viable usually only if there is a streamlined process for communicating with class 
members other than through time-consuming individual contacts between counsel and the 
general victim population. Law firms pursuing mass litigation must have a structure in place for 
dealing with claimant inquiries at every stage of the litigation. Especially in cases involving large 
numbers of victims, the following things will help counsel satisfy the needs of a victim class for 
information: 
 
 . Establish a web site. 



 
 . Reach out to community groups, many of which are better able to communicate with 
victims than a law firm will ever be. 
 
 . Train paid staff or volunteers to handle telephone calls, using scripts or informational 
Question-and-Answer sheets that are regularly updated as new issues are presented. 
 
 . Keep all contacts on a database. 
 
 . Prepare and send regular newsletters or case status updates to persons who have 
contacted the advocate and/or to community groups. 
 
 Upon certification of a plaintiffs' class, the procedures for communicating with members 
of a class become dramatically more expensive; concurrently, the need to reach class members 
becomes more intense. If certification occurs on a contested motion prior to a settlement, 
plaintiffs' counsel typically pays for the cost of providing notice to the class. If certification occurs 
pursuant to a settlement,  [*645]  then the defendant typically pays for notice. n116 There are 
rarely lists of class members that can be used to provide direct mail notice, which is often 
cheapest, thus requiring that notice be provided through some combination of publication in 
newspapers, community outreach, public relations, and internet postings. The methods by which 
notice is provided to class members in a human rights case, as in any other case, will depend on 
such factors as the size of the class, the size of a settlement fund (notice expenses should be 
proportionate to the size of the settlement, as long as they allow the parties and court to meet 
minimum due process requirements), and other unique characteristics that may impact decisions 
regarding how best to inform class members of the certification and, if there is a settlement, of the 
settlement terms and of their rights with respect to any class certification or settlement. n117 So, 
for example, in the relatively small Rule 23 settlements of Nazi-era cases against Barclay's and 
J.P. Morgan for conduct in France, where the settlement fund was less than $ 5 million and the 
class members were arguably dispersed worldwide, notice had to be structured so as not to 
overwhelm the settlement fund. Notice was provided principally through publication in 
newspapers in the countries in which class members were most likely to reside, and through a 
substantial community outreach effort by Jewish community organizations. This permitted the 
best notice practicable under the circumstances of that case. n118 
 
 In contrast, the Swiss banks litigation involved a much larger fund, and the Court 
approved the plaintiffs' much more expansive notice program. Notice here involved a staggering 
publication budget, printing and publication of notice in twenty-eight languages, a coordinated 
public relations campaign by professional public relations firms, and unprecedented community 
outreach in previously neglected victims' groups, such as the Romani and the Jewish community 
of the former Soviet Union. n119 In addition, 1.4 million notice packages were sent directly to 
potential class members, combined with tens of thousands mailed to community groups 
worldwide who were enlisted as part of a centrally coordinated [*646]  effort to provide information 
and assistance with completing claims forms to elderly survivors throughout the world. n120 This 
was essential in that case because there were so many competing claims programs, the victims 
were elderly and often did not understand the nature of the deadlines or the claim forms, and 
there was widespread emotional unease in the victim community resulting from the need to 
dredge up old memories of the Nazi era in order to complete claims forms. 
 
 X.  GOVERNMENTAL CONTACTS AND SUPPORT 
 
  Where plaintiffs' counsel are able to effectively cooperate with government institutions, 
as exemplified by the successful results in connection with Nazi-era slave labor litigation against 
Swiss banks and German banking institutions and industrial concerns, the defendants in human 
rights cases face the maximum pressure, and the victims are thereby best served. For example, 
Senator D'Amato, as head of the Senate's banking committee, held Congressional [*647]  
hearings regarding the Nazi-era Swiss bank litigation which catapulted that issue into the national 



spotlight. n121 Victims' advocates' relationships with the United States State Department, 
banking committees in New York, insurance commissioners, and other public figures also played 
prominently in the dynamics that ultimately prompted the settlement of the Nazi-era litigation. 
n122 
 
 On the other hand, government entities sometimes feel competitive with the plaintiffs' bar, 
and compete with plaintiffs' counsel; such was the case in connection with efforts to address 
Nazi-era claims against insurance companies. In the Nazi-era insurance context, plaintiffs' 
counsel filed omnibus complaints against German, Italian, Swiss and other insurers who were 
alleged to have failed to pay policy benefits to the heirs of victims of Nazi persecution after World 
War II. n123 At the same time, the various state insurance commissioners, principally through the 
National Association of Insurance Commissioners (NAIC), were attempting to address the same 
problem with respect to the limited number of companies that did business in the United States 
and over which the Commissioners felt they could exercise some leverage. n124 Rather than 
coordinate with litigants and plaintiffs' counsel to pressure the companies to agree to voluntarily 
conduct a thorough review of their files and disgorge all amounts that should not have been 
retained by the insurers either to traceable victim heirs or to a fund for the benefit of the victim 
class generally, the NAIC and World Jewish Restitution Organization (WJRO) representatives 
who selected the NAIC as the body with which they would exclusively coordinate on insurance 
issues competed with plaintiffs' counsel. n125 The red herring issue of attorneys' fees, which in 
any of the Holocaust cases was a tiny fraction of the relief provided to the victims, was used as a 
justification for this competition, and the NAIC, WJRO, and selected insurers  [*648]  entered into 
an agreement to establish ICHEIC, headed by Lawrence Eagleburger, which excluded plaintiffs' 
counsel. n126 
 
 To seduce the insurers to participate in the NAIC, rather than resolving claims through 
the federal courts which were considering Nazi-era insurance cases, the NA IC and WJRO had to 
convince the insurers that they would be better off settling exclusively with them rather than in 
some sort of global arrangement involving plaintiffs' counsel. As a result, the entity created had a 
number of problems that stemmed from the need to hold out carrots to the insurers, such as 
participation in the body that would establish rules for evaluating claims. n127 In the end, the 
problems with the ICHEIC process have been well documented, and could possibly have been 
avoided had the victims' advocates cooperated instead of competed against each other. n128 
 
 XI.  MEDIA COVERAGE 
 
  Attorneys coordinating with victims' advocates, as noted in the Introductory section, often 
utilize litigation as part of an overall strategy that includes media coverage to complement the 
political activities and grass roots activism. The lawyers' rule in connection with generating media 
coverage regarding a particular human rights case is fraught with difficulty. First, there are often 
rules which constrain counsel's ability to make representations to the press regarding a pending 
litigation matter. n129 Second, counsel should be wary of becoming the target of media attention, 
which risks the inevitable anti-lawyer, anti-legal fees type of coverage that plagued the Holocaust 
cases. For example, in the Holocaust cases, at least one of the more media-oriented counsel, 
Edward Fagen, became the subject of extremely unflattering press coverage when the press 
decided that he was part of the story, rather than simply an advocate for the victims' positions in 
the media. n130 In the Nazi-  [*649]  era cases, the most effective coverage, in the opinion of the 
author, n131 resulted from direct contact between media outlets and victims themselves or 
traditional victims' groups, or from paid advertisements placed by victims' groups in order to focus 
attention on the issues raised by the litigation. 
 
 * * * The foregoing is just a partial description of some of the factors practitioners must 
consider when evaluating potential human rights claims. 
 
  
 



 FOOTNOTES: 
 
 n1. The author was one of the principal plaintiffs' counsel responsible for prosecuting 
Nazi-era cases against various European entities, and has firsthand experience and knowledge 
of the costs associated with the prosecution of that and other human rights cases. 
 
 n2. The Swiss banks litigation, In re Holocaust Victim Assets Litigation, settled after 
briefing and argument but before any ruling on motions to dismiss the pleadings. See 105 F. 
Supp. 2d at 142. Similarly, only one of the fifty-three class actions against German, Austrian or 
French entities proceeded past motions to dismiss before it was settled. See In re Nazi Era 
Cases Against German Defendants Litig. , 198 F.R.D. 429 (D.N.J. 2000). The claims against the 
French banks proceeded to the most advanced stage, in which a court actually ruled upon and 
denied motions to dismiss, and in which the parties were embarked on merits discovery at the 
time of settlement. See Bodner v. Banque Paribas, 114 F. Supp. 2d 117 (E.D.N.Y. 2000). 
 
 n3. See, e.g., John Authers & Richard Wolffe, The Victim's Fortune: Inside the Epic Battle 
over the Debts of the Holocaust (2002) (describing the various tools utilized by victims' advocates 
to achieve resolution of Nazi-era claims). 
 
 n4. See, e.g., In re Union Carbide Corp. Gas Plant Disaster at Bhopal, India in Dec. 1984,  
809 F.2d 195, 202, 205 (2d Cir. 1987) (dismissing on grounds of forum non conveniens); In re 
World War II Era Japanese Forced Labor Litig., 164 F. Supp. 2d 1160, 1164-65 (N.D. Cal. 2001) 
(barring action on grounds of expired statute of limitations and sovereign immunity). Several of 
the grounds for dismissal are discussed in greater depth infra. 
 
 n5. Although the advice to conduct historical research prior to filing seems relatively 
obvious and mundane, lawyers often file prior to having completed a factual investigation, such 
that the complaint must be revised and the class must be redefined during the course of the 
litigation. Although not ideal, this is sometimes unavoidable, either because information is not 
readily available, or because the plaintiffs are aged or infirm and need quick relief. Any research, 
especially interviews of potential witnesses, must be conducted within applicable ethical 
constraints. 
 
 n6. See, e.g., In re Nazi Era Cases Against German Defendants Litig., 198 F.R.D. at 448-
49 (Appendix A, listing cases filed). 
 
 n7. 28 U.S.C. 1350 (1948), amended by Torture Victim Protection Act of 1991, Pub. L. 
No. 102-256 (1992). 
 
 n8. 28 U.S.C. 1350. 
 
 n9. See, e.g., Papa v. United States, 281 F.3d 1004, 1012 (9th Cir. 2002) (holding that 
ATCA claims have a ten-year statute of limitations). 
 
 n10. See Iwanowa v. Ford Motor Co., 67 F. Supp. 2d 424, 466 (D.N.J. 1999). 
 
 n11. See Agreement on German External Debts, February 27, 1953, 4 U.S.T. 445, 449. 
The London Debt Agreement was signed on February 27, 1953 by the Federal Republic of 
Germany (FRG) on the one hand and, on the other hand, many of the victorious Allies. The main 
purpose of the Treaty was to enable the FRG to establish normal economic relations with other 
nations and to settle its external debt. Iwanowa, 67 F. Supp. 2d. at 452-53. 
 
 n12. Iwanowa, 67 F. Supp. 2d at 453. 
 
 n13. "On September 12, 1990, the F.R.G. and the [German Democratic Republic] on one 
side and the U.S., U.K., France and the U.S.S.R. on the other, entered into the Two-Plus-Four 



Treaty, effective March 15, 1991." See id. at 454. This treaty "reunified West and East Germany 
and terminated the occupying Allied Powers' rights and responsibilities over Germany." Id. 
 
 n14. Id. at 455. 
 
 n15. See id. at 454-55 (citing Krakauer I, LG Bonn (1997), at 24-27). 
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