IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF ALASKA

Inre

t he EXXON VALDEZ

No. A89-0095-CV (HRH)
This Order Relates to
ALL CASES

N N N N N N N N

ORDER No. 364

Second Renewed Mdtion for Reduction
of Punitive Damages Award

Pref ace

On Decenber 6, 2002, the court granted Exxon Mobil
Corporation's (D-1) and Exxon Shi ppi ng Conpany's (D-2), hereinafter
referred to as "Exxon", renewed notion for reduction or remttitur
and reduced a jury verdict awarding plaintiffs $5 billion in
punitive damages to $4 billion.? The court concluded that
application of the BMVN gui deposts supported the $5 billion award
but, based on plaintiffs' alternative suggestion, reduced t he award

to $4 billion because the Ninth Crcuit in earlier proceedings

! Order No. 358, Clerk's Docket No. 7564. Order No. 358
was published as In re Exxon Valdez, 236 F. Supp. 2d 1043 (D
Al aska 2002).




herei nafter described in detail had nmandated that the award be
reduced on remand. After final judgnment was entered on the
$4 billion award,? both Exxon and plaintiffs tinely appeal ed.?

On April 7, 2003, before any briefing on the appeals in

this case, the Suprene Court decided State Farm Miutual Autonobile

Ins. Co. v. Canpbell, US _ , 123 S . 1513 (2003).* In

State Farm the United States Suprene Court revisited the due

process i ssue as to punitive damages in the context of an insurance
bad faith case. On August 18, 2003, the Ninth Grcuit Court of
Appeal s vacated the $4 billion punitive damages judgrment and
remanded the case to this court to reconsider the punitive damages

award in light of State Farm® Upon remand, this court called for

suppl emental briefing fromthe parties to aid in its reconsidera-
tion.® Exxon submitted its supplenental briefing in the formof a
second renewed notion for reduction or remttitur of punitive
damages. ’ This notion is opposed by plaintiffs.® Oal argunent
on the second renewed notion for reductionor remttitur of punitive

damages was heard on Decenber 3, 2003.

2 Order No. 359 (granting Mdtion for Rule 54(b)
Determ na-tion) (Jan. 27, 2003), Cerk's Docket No. 7589;
Judgnent, Cerk's Docket No. 7566.

3 C erk's Docket Nos. 7605 and 7609A.

4 State Farmw || al so be published as 538 U. S. 408.

5 See Order, Cerk's Docket No. 7737.

6 Order re Further Proceedings on Punitive Damages Award
(Aug. 26, 2003), Cerk's Docket No. 7714.

! Cerk's Docket No. 7753.
8 Clerk's Docket No. 7767.
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After considering the parties' briefing and hearing oral
argunent, the court has determined it nost practical, for purposes
of reevaluating the punitive damages award, to vacate Order No. 358
inits entirety.® State Farmadds no new, free-standing factor to
t he constitutional anal ysis of punitive damages that t he court m ght
"tie onto" its previous order. It is the court's viewthat State
Farm whil e bringing the BMNVgui deposts i nto sharper focus, does not
change the analysis. ! In fact, there are aspects of the due process
eval uation of punitive damages awar ds whi ch have not changed at al
as aresult of State Farm As a consequence, although the court is
vacating Order No. 358, where the court perceives no need or
necessity of further exposition of the facts or its viewof the | aw,
the court will sinply replicate what it has previously saidin Oder
No. 358.

Facts

Terrible things have happened in Al aska on Good Fri day.
On Good Friday, March 27, 1964, the strongest earthquake ever
recorded in North Arericaliterally rel ocated t he seabed of nost of

Prince WIliam Sound and the Kenai Peninsula. On Good Fri day,

° Vacating Order No. 358 inpliedly | eaves Exxon's Renewed
Motion for Reduction of Punitive Danages Award, C erk's Docket
No. 7487, unresolved. 1In light of Exxon's Second Renewed Mbdtion
for the Reduction of Punitive Danages, the notion at Cerk's
Docket No. 7487 is denied as noot.

10 By so stating, the court does not nmean that it has
adopted plaintiffs' suggestion that State Farm breaks no new
ground and is limted to the facts of that case. There is new
gui dance fromthe Suprene Court; however, there is still no
"bright-line" rule as to what is or is not unconstitutional as
regards punitive damages. State Farm 123 S. C. at 1524. The
t hree BMW gui deposts still apply.
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March 24, 1989, the oil tanker Exxon Val dez was run aground on Bligh

Reef in Prince WIIliam Sound, Al aska.
On Mar ch 24, 1989, Exxon's co-def endant, Joseph Hazel wood,

was i n command of the Exxon Val dez. He was assisted by athird nate

and a hel nsman. Captai n Hazel wood was a skill ed mariner, but he was
an al coholic. Wrse yet, he was a rel apsed al coholic; and, before
departing Val dez, Al aska, on March 23, 1989, he had, nore probably
than not, consunmed sufficient alcohol to incapacitate a non-

al coholic. As the Exxon Val dez exited Val dez Arm Capt ai n Hazel wood

assumed command of the vessel from a harbor pilot and nade
arrangenents to divert the vessel fromthe normal shipping |anes in
order to avoid considerable ice which had calved off Colunbia
G acier. That diversion fromthe standard shi pping | anes took the
vessel directly toward Bligh Reef. The captain gave the third nate
explicit, accurate orders which, if carried out by the third mate,
woul d have returned the vessel to the shipping | anes wi thout danger
of grounding on Bligh Reef. The third mate, who had conpl eted the
requi renents for a captain's |license, was, nore probably than not,
overworked and excessively tired at the tinme in question. He
negl ected to commence a turn of the vessel at the point where, and
the tine when, he had been directed to do so. At that critical
time, Captain Hazel wood had | eft the bridge to attend to paperworKk.
When the third nate realized that he had proceeded too far in the
direction of Bligh Reef, he conmenced a turn, but it was too | ate.

Li ke so many great tragedi es, this one occurred when t hree

or nore unfortunate acts and/or onissions took place in close



proximty to one anot her, and but for any one of them the grounding
woul d likely not have occurred. Joe Hazelwod was under the
i nfluence of alcohol. Instead of staying on the bridge to verify
that his orders were carried out, he tended to paperwork bel ow. The
third mate, being overworked and tired, neglected to carry out the
orders whi ch he had been gi ven. The groundi ng m ght still have been
avoi ded but for several other converging circunstances: the captain
had put the vessel on an autonated systemfor increasing its speed
prior to conpleting the maneuver around the ice in the shipping
| ane; and the third mate, upon realizing his oversight, didnot turn
the vessel as sharply as he m ght have.

It has never been established that there was any design,

mechani cal, or other fault in the Exxon Valdez. It respondedtoits
human masters as i ntended and expected. Thus it is entirely clear

why t he Exxon Val dez grounded on Bl i gh Reef: the cause was pure and

sinple human frailty.

Def endant Exxon Shi ppi ng owned the Exxon Val dez. Exxon

enpl oyed Captain Hazel wood, and kept hi m enpl oyed know ng t hat he
had an al cohol problem The captain had supposedly been rehabili -
tated, but Exxon knew better before March 24, 1989. Hazel wood had
sought treatnent for al cohol abuse in 1985 but had "fallen off the
wagon" by the spring of 1986. Exxon knew that Hazel wood had
rel apsed and that he was drinking while on board ship. Exxon
officials heard nultiple reports of Hazelwood s relapse, and
Hazel wood was being watched by other Exxon officers. Yet, Exxon

continued to allow Hazel wod to command a supertanker carrying a



hazar dous cargo. Because Exxon did nothing despite its know edge
t hat Hazel wood was once agai n drinking, Captain Hazel wood was the
person in charge of a vessel as long as three football fields and
carrying 53 million gallons of crude oil. Exxon officials knewthat
it was dangerous to have a captain with an alcohol problem
commandi ng a supertanker. Exxon officials also knew that oil and
fisheries could not mx with one another. Exxon officials knewt hat
carryi ng huge vol unes of crude oil through Prince WIIiam Sound was
a dangerous business, yet they knowingly permtted a relapsed

al coholic to direct the operation of the Exxon Val dez t hrough Prince

W liam Sound.
Capt ai n Hazel wood cane to t he bridge i medi ately after the
grounding. He tinely reported to the United States Coast Guard:

Exxon Val dez [calling Valdez Traffic Control].
W should be on your radar there. We' ve
fetched up hard aground north of Goose Island
of f Bligh Reef and evidently | eaking sonme oil
and we're gonna be here for a while....[]

Despite the fact that he was aware of oil boiling up through the
seawat er on both sides of the vessel, Captain Hazel wood attenpted
to extract the vessel fromthe reef.!? Had he succeeded i n backing
the vessel off the reef or driving it across the reef, the Exxon

Val dez woul d probabl y have foundered, riskingtheloss of the entire

1 Plaintiffs' Exhibit 92A, Excerpts of Record, Vol. Il -
Trial Exhibits, attached to Plaintiffs' Opposition, Cerk's
Docket No. 7501.

12 Transcript of Trial Testinony of Joseph J. Hazel wood at

439, Excerpts of Record, Vol. |I - Trial Transcript, attached to
Plaintiffs' Qpposition, Cerk's Docket No. 7501.
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cargo and the | ives of those aboard. However, the vessel was really

hard aground. It could w ggle but not be noved off Bligh Reef.

The best avail abl e estimate of the crude oil | ost fromthe
Exxon Val dez into Prince Wl liamSound is about 11 mllion gallons.
In the days followi ng the grounding, about 42 mllion gallons of

crude oil were lightered off the Exxon Valdez by other tankers.

This process was very dangerous. The Ilightering process was
necessarily taking place in a pool of crude oil. A spark from
static electricity or other nechanical or electrical sources m ght
have set fire to the crude oil.

The crude oil lost fromthe Exxon Val dez spread far and

wi de around Prince WIIliam Sound, nostly in a westerly direction.
Counter-currents which pass through the sound in a westerly
direction (the primary North Pacific currents flow from west to
east) took the crude oil past nunerous islands, spreading to the
coast of the Kenai Peninsula, Cook Inlet, and Kodi ak | sland. As the
oil spread, it disrupted the lives and |livelihoods of those inits
path, including the 32,677 punitive damges class nenbers.
Commerci al fisheries throughout this area were totally disrupted,

with entire fisheries being closed for the 1989 season. As a

13 Thr oughout these proceedings, plaintiff W Findlay
Abbott has contended that far nore than 11 mllion gallons of
crude oil were actually spilled fromthe Exxon Valdez into Prince
Wl 1liam Sound. The court has repeatedly rejected these
contentions for |ack of any substantial evidence to support
M. Abbott's contentions. For exanple, his qui tam action,
United States ex rel. Abbott v. Exxon Corp., No. A96-0041-CV, was
dism ssed by this court and that dism ssal was affirned by the
Ninth Crcurt Court of Appeals, 182 F.3d 930 (Table) (1999 W
313320) (9th GCr. 1999). There is no reliable evidence in the
record that a larger spill was covered up by Exxon
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result, comercial fishernen not only suffered econom c | osses but
al so the enotional distress that conmes from having one's neans of
making a living destroyed. A high percentage of conmmercial
fishermen suffered from severe depression, post-traumatic stress
di sorder, generalized anxiety disorder, or a conbination of all
three. Subsistence fishing by residents of Prince WIIliam Sound
and Lower Cook Inlet villages was al so disrupted. The disruption
to subsistence fishing deeply affected Native Al askans, for whom
subsi stence fishing is not merely a way to feed their fam lies but
an i nportant part of their culture. Research indicated that Native
Al askans al so experienced great enotional distress follow ng the
spill.*™ Shore-based busi nesses dependent upon the fishing industry
were al so di srupted as were the resources of cities such as Cordova.

In keeping with its | egal obligations, Exxon undertook a
massi ve cl eanup effort.® Approximately $2.1 billion was ultimately
spent in efforts to renove the spilled crude oil fromthe waters and
beaches of Prince WIIliam Sound, Lower Cook Inlet, and Kodiak

I sland. Also in accordance withits |egal obligations attendant to

14 J. Steven Picou and Duane A. G Il, "The Exxon Val dez
Di saster as Localized Environnmental Catastrophe: D ssimlarities
to Risk Society Theory" in Risk in the Mbdern Age: Soci al
Theory, Science and Environnental Decisionmaking, Maurie J.
Cohen, ed. (2000) at 160-62, pertinent part attached as Exhibit 6
to Declara-tion of David W QCesting, which is appended to
Plaintiffs' Opposition, Cerk's Docket No. 7501.

5 Id. at 160-61.

16 See 33 U.S.C. § 1321, which inposes a duty upon an
owner or operator of a vessel that spills oil to clean up its
di schar ge.




spilling crude oil,?! Exxon undertook a voluntary clainms program
ultimately paying out $303 million, principally to fishermen whose
livelihood was di srupted for the year 1989 and ensuing years up to
1994.

Pr oceedi ngs

Litigation over the grounding was soon comenced. The
civil suits canme first, but devel oped sl oW y because of their nunber
and conplexity. Both the United States Governnment and the State of
Al aska sued Exxon for environmental damage. That litigation was
expeditiously settled by means of consent decrees under whi ch Exxon
agreed to pay to the governnents, for environnmental damage,
$900 mllion over a period of ten years.® The decrees contain an
"opener" provision, allowing the governnents to nake additional
clainms of upto $100 mIlion for environnental damage not known when
the settlenments were reached.

Capt ai n Hazel wood was prosecuted by the State of Al aska
for operating awatercraft whil e intoxicated, reckl ess endangernent,
negl i gent discharge of oil, and three felony counts of crim nal
m schief. That litigation becane involved in |legal conplexities

which ledtonultiple appeals. Sone nine years after the grounding,

v AS 46. 03. 822.

18 United States v. Exxon Corp., No. A91-0082-CVv (Cerk's
Docket No. 46 at 7-8), and Al aska v. Exxon Corp., No. A91-0083-CV
(Cerk's Docket No. 26 at 7-8).

19 See Consent Decree and Agreenent at 18-19, Cerk's
Docket No. 46 in United States v. Exxon Corp., No. A91-0082-CV,
and Clerk's Docket No. 26 in Alaska v. Exxon Corp.,

No. A91-0083-CV.




a single m sdenmeanor conviction for negligent discharge of oil was
affirmed on appeal . ®

Exxon was prosecut ed by the federal governnent for vari ous
environnmental crines: violating the Clean Water Act, 33 U S.C.
88 1311(a) and 1319(c)(1); violating the Refuse Act, 33 US.C
88 407 and 411; violating the Mgratory Bird Treaty Act, 16 U S.C.
88 703 and 707(a); violating the Ports and Waterways Safety Act,
33 U S.C 8§ 1232(b)(1); and violating the Dangerous Cargo Act,
46 U. S.C. 8§ 3718(b). Exxon Corporation pled guilty to one count of
violating the Mgratory Bird Treaty Act. Exxon Shipping pled guilty
to one count each of violating the Clean Water Act, the Refuse Act,
and the Mgratory Bird Treaty Act. They were jointly fined
$25 mllion and were ordered to pay restitution in the anount of
$100 million. %

The civil cases (involving thousands of plaintiffs) were
ultimately (but with a few exceptions) consolidated into this case.
Muni ci pal cl ainms and sonme Native corporation clains were tried in

state court.? |In the consolidated cases, there was never any

20 State v. Hazel wood, 946 P.2d 875 (Al aska 1997); State
v. Hazel wood, 866 P.2d 827 (Al aska 1993); and Hazelwod v. State,
962 P.2d 196 (Al aska Ct. App. 1998).

2 See Judgnents at Cerk's Docket Nos. 235 and 236 in
United States v. Exxon Corp., No. A90-0015-CR

2 More or |ess sinultaneously with the trial in this
case, a state court civil trial involving several Native
corporations was conducted. The jury awarded the corporations

al nost $6 million in damages. Chenega Corp. v. Exxon Corp.
991 P.2d 769, 774 (Al aska 1999). The trial court offset pretrial
settlenments and paynents against the jury award. 1d. at 775.

Because the pretrial paynents exceeded the jury award, fi nal
(conti nued. ..)

- 10 -



di spute as to Exxon's liability for conpensatory damages. Only the
anount of the plaintiffs' economc |osses was controverted. As a
consequence of procedural orders in this case and the excellent,
cooperati ve approach taken by counsel for all parties, an effective
and efficient trial protocol for the plaintiffs' clains was
devel oped. As the time for trial grew near, this court becane
convinced of the necessity of creating a single, punitive damages
claims class. On April 14, 1994, the court granted conditiona
final approval of a mandatory punitive danages cl ass, consisting

of all persons or entities who possess or have

asserted clainms for punitive damages agai nst

Exxon and/ or Exxon Shi ppi ng whi ch ari se fromor

relate in any way to t he groundi ng of the EXXON

VALDEZ or the resulting oil spill.[?]

By agreenment with the parties, trial as regards Exxon's
and Captai n Hazel wood' s liability for punitive danages was conmenced

on May 2, 1994. In this Phase | of the trial, the jury found Exxon

and Captain Hazelwood to be liable for punitive damages.

Phase Il of thetrial dealt with conpensatory danages for
plaintiffs' econom c | osses. In Phase I1A the jury returned a
verdict in favor of the fishernmen in the anmount of $287 mllion.

Phase 11 B, a separate aspect of the conpensatory clains having to

22( .. continued)
j udgnments were entered by which the corporations "took nothing”
from Exxon. 1d. Recently, a straggling case involving six
Al aska comunities was tried in state court to a defense verdict.
The cities were unsuccessful in their efforts to recover from
Exxon for alleged additional expenses incurred by themas a
consequence of the oil spill.

23 Order No. 204 (granting conditional final approval and

certifying mandatory punitive damages class) at 2, Cerk's Docket
No. 4856.

- 11 -



do with the Native econom c clainms, was settled without trial for
$22.6 mllion.

Phase 11l of thetrial focused upon the amount of punitive
damages whi ch shoul d be i nposed upon t he defendants. As a predicate
or base for the punitive damages trial, the parties entered into a
stipulation regarding inpacts fromthe oil spill which was read to
the jury at the beginning of Phase Il1.2 The stipulation outlined
t he actual damages that had been resolved in Phase |1 B of the trial
and the actual damages that were to be resolved in Phase IV of the

trial and in Al aska state court proceedi ngs. The danage estinates

outlined in the stipulation exceeded $350 nmillion. The jury was,
of course, also aware that it had awarded $287 million in danages
in Phase Il Aof the trial. The evidence presented during Phase I

f ocused on Exxon's and Hazel wood's conduct as it related to the oi
spill. While evidence of extra-territorial conduct was adnitted, ®

it had a nexus to the grounding of the Exxon Valdez and the

resulting oil spill.

I n consultation with counsel, unusual ly detail ed punitive
damages i nstructions were devel oped for purposes of this case. The
jury was instructed that punitive damages are awarded for the

pur poses of punishment and deterrence,? and that the fact that it

24 See Clerk's Docket No. 5634.

2 For exanpl e, evidence of Hazel wood drinking in parts of
the country other than Val dez, Al aska, was adm tt ed.

26 See Jury Instruction No. 22:

The purposes for which punitive damages
(conti nued. ..)
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had found the defendants' conduct reckless did not require it to
award punitive damages.? The jury was specifically instructed to
use reason in setting the anount of punitive damages and that any
award of punitive damages shoul d bear a reasonable relationship to
the harm caused the nenbers of the plaintiff class by the defen-
dants' m sconduct.?® The jury was instructed that punitive damages
are not intended to provi de conpensation for plaintiffs' | osses and

that they should assunme that the plaintiffs had been fully conpen-

26(, .. continued)
are awarded are:

(1) to punish a wrongdoer for
extraordi nary m sconduct; and

(2) to warn defendants and ot hers and
deter them from doi ng the sane.

Clerk's Docket No. 5890.

2 See Jury Instruction No. 20, which in pertinent part,
reads: "The fact that you have determ ned that the conduct of
Joseph Hazel wood and of the Exxon defendants was reckl ess does
not mean that you are required to make an award of punitive
ﬂgnaggsoagainst either one or both of them" derk's Docket

28 See Jury Instruction No. 25, which in pertinent part
reads:

t he anbunt of punitive damages may not be
determned arbitrarily. You must use reason
in setting the anpunt. ...[A]lny punitive
damages award nust have a rational basis in
the evidence in the case. A punitive damages
award may not be |arger than an anount that
bears a reasonable relationship to the harm
caused to nenbers of the plaintiff class by a
defendant's m sconduct.... Also, the award
may not be larger than what is reasonably
necessary to achi eve society's goals of

puni shment and deterrence.

Clerk's Docket No. 5890.



sated for the damages that they had suffered as a result of the oi

spill.? Factors that the jury was told it could consider in setting
an anmount of punitive damages included the reprehensibility of the
def endants' conduct,® the anpbunt of actual and potential harm
suffered by the nenbers of the plaintiff class as a result of the

def endant s' conduct, and t he fi nanci al conditi on of t he def endants. 3

29 See Jury Instruction No. 26, which reads:

An award of punitive damages i s not
i ntended to provide conpensation for any |oss
suffered by any plaintiff. |In determ ning
whet her to nake an award of punitive damages
you should assune that all plaintiffs have

been or will be fully conpensated for al
damages they nmay have suffered as a result of
the oil spill. You may not nake an award of

punitive damages for the purpose of
conpensating any plaintiff.

Clerk's Docket No. 5890.

30 The jury was instructed, however, that "[t]he fact that
you have found a defendant's conduct to be reckl ess does not
necessarily mean that it was reprehensible...."” See Jury

Instruction No. 30, Cerk's Docket No. 5890.

31 See Jury Instruction No. 27, which reads in pertinent
part:

In determning the amount of punitive
damages to award, if any, you may consi der,
anong ot her factors:

(a) the degree of reprehensibility of the
def endant s' conduct,

(b) the magnitude of the harmlikely to
result fromthe defendants' conduct, as well
as the magni tude of the harmthat has
actually occurred, and

(c) the financial condition of the
def endant s.

Clerk's Docket No. 5890.



As to the reprehensibility factor, the jury was instructed that in
determining the reprehensibility of the defen-dants' conduct it
could consider "the nature of the conduct, the duration of the
conduct, and def endant's awar eness t hat t he conduct was occurring. " *
As to the defendants' wealth, the jury was instructed to consider
t he defendants' financial condition only in terns of what |evel of

award woul d be necessary to achi eve puni sh-nent and deterrence. ®

The jury was instructed that it should not count any
damage to natural resources or the environment in general when
assessing the harm suffered by nenbers of the plaintiff class.?
The jury was also instructed that it could consider as mtigating

factors the existence of crimnal fines or civil awards agai nst the

32 Jury Instruction No. 30, Cerk's Docket No. 5890.
33 See Jury Instruction No. 32, which reads:

I n considering whether an award of
punitive damages is appropriate in this case
and, if so, in what anount, you may consi der
the financial condition of a defendant. This
does not necessarily nean that you should
puni sh one defendant nore than anot her
def endant sinply because of their relative
financial conditions. |If you find that a
defendant's financial condition affects the
| evel of award necessary to punish the
defendant and to deter future w ongful
conduct by that defendant and ot hers, you may
take the defendant's financial condition into
account for that purpose.

Clerk's Docket No. 5890.
34 See Jury Instruction No. 29, which reads in pertinent
part: "In determning the harm caused by the oil spill, you

shoul d not consider any damage to natural resources or to the
environment generally[.]" Cerk's Docket No. 5890.
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defendants for the sane conduct and the extent to which the
def endants had taken steps to renedy the consequences of the oil
spill® and to prevent another oil spill.3®

The Phase 111 trial was relatively short, lasting only
five days, but the jury deliberated for approxinmately twenty-two
days before returning a verdict. The jury awarded a breat h-taking
$5 billion in punitive damages agai nst the Exxon defendants, and
$5, 000 agai nst Captai n Hazel wood.

There was to be a Phase IV of the civil litigation. The
Phase 1V clains enbodied all of the conpensatory danage clains

remaining in federal court and not included in Phase Il. As to

35 See Jury Instruction No. 36, which reads in pertinent
part:

I n considering whether an award of
punitive danages is appropriate in this case,
and, if so, in what anount, you may consi der
whet her a defendant has paid other crimnal
fines or civil penalties. You may al so
consi der whet her a defendant has made
paynments for conpensatory danmages,
settlenments, and incurred other costs and
expenses of renedial neasures. You may al so
consi der the extent to which a defendant has
been subjected to condemation or reproval by
society as a result of other neans, such as
| oss of standing in the community, public
vilification, loss of reputation, and simlar
matters.

Clerk's Docket No. 5890.

36 See Jury Instruction No. 35, which reads in pertinent
part, that "[i]n considering whether an award of punitive damages
I's appropriate in this case, and, if so, in what anmount, you
shoul d consi der steps taken by a defendant to prevent recurrence
of the conduct in question--in this case, another oil spill."
Clerk's Docket No. 5890.
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these clains, a settlenent was reached in the anmount of
$13.4 mllion.

Exxon noved for a reduction or remttitur of punitive
damages. * That noti on was deni ed.® The court applied the Hanmond
factors toreach its conclusionthat the $5 billion punitive damages
awar d was not so grossly excessive as to viol ate Exxon's due process

rights.3 After lengthy other proceedings not rel evant now, fina

37 Cerk's Docket No. 5970.
38 Cerk's Docket No. 6234.

39 The Suprenme Court, in Pacific Mitual Life Ins. Co v.
Haslip, 499 U S. 1 (1991), indicated that the Hanmond factors
were useful in assessing the reasonabl eness of a punitive damages
award. The Hanmmond factors are as foll ows:

(a) whether there is a reasonable

rel ati onship between the punitive damages
award and the harmlikely to result fromthe
defendant's conduct as well as the harmthat
actual ly has occurred; (b) the degree of
reprehensibility of the defendant's conduct,

t he duration of that conduct, the defendant's
awar eness, any conceal nent, and the existence
and frequency of simlar past conduct;

(c) the profitability to the defendant of the
wr ongful conduct and the desirability of
removing that profit and of having the

def endant al so sustain a |loss; (d) the
"financial position" of the defendant;

(e) all the costs of litigation; (f) the

i mposition of crimnal sanctions on the
defendant for its conduct, these to be taken
in mtigation; and (g) the existence of other
civil awards agai nst the defendant for the
same conduct, these also to be taken in
mtigation.

Haslip, 499 U S at 21-22.



j udgrment was entered including the award of $5 billion in punitive
damages. 4°

Appeal and Renmnds

Exxon appealed as to liability for and the amount of
puni tive danages. Exxon sought and obtai ned a stay of execution on

t he judgnment for punitive danages by posting a supersedeas bond in

t he anobunt of $6, 750, 000, 000.% On appeal, Exxon contended first
that punitive damages shoul d have been barred as a matter of | aw
For reasons given, the court of appeals rejected this contention,
concl udi ng that:

the C ean Water Act does not preenpt a private

right of action for punitive as well as
conpensatory damages for danage to private
rights. ...[What saves plaintiff's case from

preenmption is that the $5 billion award
vi ndi cates only private econom c and quasi -
econonmic interests, not the public interest in
puni shing harmto the environnent.

In re Exxon Valdez, 270 F.3d at 1231.

Exxon' s second contention was that the plaintiffs' burden
of proof should be to produce clear and convincing evidence of
l[iability for punitive danmages. The court of appeals held that this
court did not abuse its discretion by enploying the preponderance
of evidence standard. |d. at 1232-33. Simlarly, this court was

affirmed as regards its instructions to the jury concerning Exxon's

40 Judgnment as to Phases | and IIl was entered
Septenber 16, 1994. Cderk's Docket No. 5891. That judgnent was
vacated. Cerk's Docket No. 6055. A final judgnent was entered
Sept enber 24, 1996, Clerk's Docket No. 6911, and an anmended
j udgnment was entered January 30, 1997, Clerk's Docket No. 6966.

41 Cerk's Docket No. 6914.
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vicarious liability for the conduct of its enployees. [d. at 1235.
Exxon did not chall enge the substance of the court's instructions
as to the determ nation of punitive danmages; for, with prescient
skill, counsel for plaintiffs and Exxon had proposed instructions
whi ch appropriately informed the jury as to what have becone the
"gui deposts” for fixing punitive damages: the reprehensibility of
def endant's conduct, the rel ati onshi p of punitive danages to act ual
and potential harm and conparison to other penalties.

Captain Hazelwod and Exxon both challenged the
sufficiency of the evidence to support an award of punitive danmages

against them The Ninth Crcuit Court concluded that there was

substantial evidence to support a jury verdict of liability for
punitive damages as to both Captain Hazel wood and Exxon. [d. at
1237- 38.

Finally, with liability concluded, the court of appeals
turned to Exxon's challenge to the anount of the punitive damages
award against it. In addition to passing nuster wunder the
sufficiency of the evidence test, punitive danages awards nust be
subj ected to a due process analysis which flows fromthe decision

of the United States Supreme Court in BMVWof North Anerica, Inc. v.

Gore, 517 U S. 559 (1996). In BMN the Suprene Court held that a
$2 mllion punitive damages awar d*? based upon $4, 000 i n conpensa-

tory damages for pure econom c | oss was unconstitutional because t he

def endant | acked fair notice of so severe a punitive award. 1d. at
42 The jury awarded Dr. Gore $4 million in punitive
damages, which the Al abama Suprene Court reduced to $2 mllion.
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574-75. The inportance of the BMWV gui deposts in determ ning the
outer constitutional limts of punitive damages was reinforced in

Cooper I ndustries, Inc. v. Leathernan Tool G oup, Inc., 532 U. S. 424

(2001) .

Based upon BMW the Ninth Circuit Court of Appealsinthis
case reiterated the three guideposts established by the Suprene
Court for use in determ ning whet her punitive damages are so grossly
excessive as to constitute a violation of due process. The guide-
posts are:

(1) the reprehensibility of the defendant's

conduct; (2) theratio of the award to the harm

inflicted on the plaintiff; and (3) the

di fference between the award and the civil or

crimnal penalties in conparabl e cases.

In re Exxon Valdez, 270 F.3d at 1240. The court of appeal s recog-

nized that this court did not have the benefit of BMW and Cooper
| ndustries when it decided Exxon's original notion to reduce the
puni ti ve damages award and remanded t he case "for the district court
to consider the constitutionality of the amount of the award in
i ght of the gui deposts established in BMW" 1d. at 1241. However,
the court of appeals also provided its analysis of the BMNfactors
to aid the court in its consideration of the constitutional
guestion. 1d. In the end, the court of appeals unequivocally told
this court that "[t]he $5 billion punitive danages award i s t oo hi gh
to withstand the review we are required to give it under BMW and

Cooper I ndustries” and "[i]t nust be reduced.” [1d. at 1246 (cita-

tions omtted).



On remand, Exxon filed a renewed notion for reduction or
remttitur of the punitive damages award,*® which plaintiffs
opposed. * After consideration of the briefing and hearing oral
argunment on the renewed notion, the court, on Decenber 6, 2002,
i ssued Order No. 358, which granted Exxon's renewed notion and
reduced the punitive danages award to $4 billion.* |In applying the
BMW gui deposts, the court found Exxon's conduct highly repre-
hensi ble, a ratio of 9.85-to-1 based on actual and potential harm
of over $507 million, and conparable civil and crimnal penalties
of which Exxon was on notice in excess of $5 billion. The court
concluded that application of the BMW gui deposts supported the
$5 billion punitive danages award but reduced the award to
$4 billion because the Ninth Circuit had mandated that the award be
reduced.

Judgrment on the $4 billion punitive damages award was
entered on Decenber 10, 2002.% Plaintiffs noved for an order
directing entry of a final judgnent on Order No. 358 or, in the
alternative, an order authorizing an interlocutory appeal.* On
January 27, 2003, the court granted the plaintiffs' notion.“* Both

Exxon and plaintiffs tinely noticed appeals to the Ninth Circuit

43 Clerk's Docket No. 7487.

44 Cerk's Docket No. 7501.
45 Cerk's Docket No. 7564.
46 Cerk's Docket No. 7566.

a7 Cerk's Docket No. 7569.

48 Order No. 359 (granting Mtion for Rule 54(b)
Determ na-tion) (Jan. 27, 2003), Cerk's Docket No. 7589.
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Court of Appeals. Exxon sought and obtai ned a stay of execution on

t he judgment by posting a supersedeas bond in the anmount of

$4, 806, 000, 000. #°
On April 7, 2003, the Suprene Court decided State Farm

123 S. . 1513, which addressed the questi on of whether a $145 m | -
lion punitive damages award, conpared to conpensatory damages of
$1 mllion, inaninsurance bad faith case was grossly excessive and
vi ol at ed due process. The Court held that the $145 million punitive
damages award di d not conmport with due process and renanded t he case
to the Uah Suprenme Court with the suggestion that, under the
ci rcunst ances of the case, a punitive damages award at or near the
anount of conpensatory damages woul d conport with due process. 1d.
at 1526.

On August 18, 2003, prior to briefing on either appeal,
the Ninth Grcuit Court of Appeals vacated the $4 billion punitive
damages judgnment and again remanded the case to this court, this
time to reconsider the punitive damages award in |ight of State
Farm ®® In remanding, the court of appeals sinply vacated the
court's anended judgment which found plaintiffs entitled to
$4 billion in punitive danmages agai nst Exxon. The court of appeals
did not comrent on the nerits of Order No. 358, neither suggesting
nor inplying that the court should revise Order No. 358, although
the court of appeals plainly intended that this court reconsider

Order No. 358 in light of State Farm In remanding, the court of

49 Cerk's Docket No. 7622.
50 See Order, Oerk's Docket No. 7737.
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appeal s al so did not disturbits earlier holding that the $5 billion
punitive damages award was too high to pass constitutional nuster.

On remand, this court called for supplenental briefing
fromthe parties to aid in its reconsideration of the punitive

damages award in light of State Farm %! Exxon submitted its

suppl emental briefing in the formof a second renewed notion for
reduction or remttitur of punitive danages.® This notion is
opposed by plaintiffs.® Oal argunent on the second renewed noti on
for reduction or remttitur of punitive damages was heard on
Decenber 3, 2003. Having considered the parties' argunents, both
witten and oral, the court turns, for athirdtine, tothe question
of whether the $5 billion punitive danmages award agai nst Exxon
of fends the Due Process C ause of the Fourteenth Anmendnent of the
United States Constitution.

Di scussi on

Legal Background

It has | ong been understood "that the Due Process C ause

of the Fourteenth Arendnent i nposes substantivelimts ' beyond which

penal ti es may not go. TXO Production Corp. v. Alliance Resources

Corp., 509 U. S. 443, 453-54 (1993) (quoting Seaboard Air Line R Co.

v. Seegers, 207 U.S. 73, 78 (1907)). It was not, however, until

51 Order re Further Proceedings on Punitive Damages Award
(Aug. 26, 2003), Cerk's Docket No. 7714.

52 Cerk's Docket No. 7753.
53 Clerk's Docket No. 7767.
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recent years that the Suprene Court consi dered appl yi ng t hi s gener al
principle of constitutional |law to punitive damages awar ds.

In Browning-Ferris Indus. of Vernont, Inc. v. Kelco

Disposal, Inc., 492 U S. 257, 276-77 (1989), the Suprene Court

suggested that t he Due Process O ause coul d pl ace substantivelimts
on punitive damages awards but |eft the question of whether it did
to anot her day because the parties had not raised the i ssue bel ow

Id.

That day canme two ternms later in Haslip, 499 US. 1.
Haslip involved the msappropriation of insurance premuns by

Pacific Mutual's agent. After their insurance |apsed because of
non- paynent of prem uns, Haslip and others brought a fraud cl aim
agai nst the agent and al so sought to hold Pacific Miutual |iable on

a respondeat superior theory. A jury awarded Haslip $200,000 in

conpensat ory damages and $840, 000 i n punitive damages. > 1d. at 6-7
and n. 2. Pacific Miutual chall enged Haslip's punitive danmages award
arguing that it violated both substantive and procedural due
process.

The Supreme Court rejected Pacific Miutual's argunent that
its substantive due process rights were violated by the inposition

of liability based upon the respondeat superior doctrine. The Court

al so determ ned that the comon-I| aw net hod of determ ning punitive

damages is not "so inherently unfair as to deny due process and be

per se unconstitutional.” 1d. at 17. However, the Court enphasi zed
54 The other three plaintiffs were awarded nuch snall er

anount s of damages ($15,290; $12,400; and $10, 288).
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that a punitive danages award that was the result of unlimted jury
or judicial discretion could violate the Due Process Clause. 1d.
at 18.

The Court in Haslip refusedto "drawa mat hemati cal bri ght
I ine between the constitutionally acceptable and the constitution-
ally unacceptable....” 1d. Rather, the Court stated that punitive
damages awar ds shoul d be eval uat ed based upon "general concerns of
reasonabl eness and adequat e gui dance fromthe court when the case
is tried to a jury...." 1d. The Court then concluded that the
punitive danmages award agai nst Pacific Miutual did not violate the
Due Process C ause because: (1) the jury had been adequately
instructed and was not given unlimted discretion in setting the
anount of punitive damages; (2) the trial court was required to do
a post-trial reviewof the punitive danage award for excessiveness;
and (3) the Al abama Suprene Court also conducted a post-verdict
revi ew of punitive danages awards, using the Hanmond factors. 1d.
at 191-22.

The Court observed that Haslip's punitive damages award
was nore than four times her conpensatory damages and nuch greater
t han any fine that coul d have been i nposed for insurance fraud under
Al abama | aw but found t hat the award, although perhaps "closetothe
line", id. at 23, did "not crossthelineintothe area of constitu-
tional inpropriety.” 1d. at 24.

Two terns later, in TXO 509 U S. 443, the Court again
took up the issue of the constitutionality of a punitive danages

award, this time a $10 mllion punitive danages award i n a sl ander
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of title case that was 526 tinmes the conpensatory damages awar d.
The parties urged the Suprene Court to forrmulate a "test"™ for
eval uati ng whet her a punitive danages award vi ol at ed due process.

The Court refused to do so, instead returning to what it had said
in Haslip:

"W need not, and indeed we cannot, draw a
mat hemati cal bright |ine between the constitu-
tionally acceptable and the constitutionally
unacceptabl e that woul d fit every case. W can
say, however, that [a] general concer[n] of
reasonabl eness ... properly enter[s] into the
constitutional calculus.”

Id. at 458 (quoting Haslip, 499 U S. at 18).
| n eval uati ng the reasonabl eness of the $10 m | 1i on puni -

tive damages award against TXO, the Court concluded that it was
appropriate not only to consider the actual harmthat a defendant's
conduct caused a plaintiff but also the potential harmthat nmay have
resulted fromthe defendant's conduct. 1d. at 460. TXO s pattern
of behavi or could have resulted in damages ranging from$5 nmillion
to $8.3 million. 1d. at 461. Considering the "potential" harm
the Court found that "the dramatic disparity between the actual
damages and the punitive award [was not] controlling...." 1d. at
462.

TXO al so chall enged the punitive danmages award on the
grounds that the jury had not been adequately instructed. The Court
noted that the jury had been instructed that it could consider the
weal th of TXO"in recognition of the fact that effective deterrence
of wongful conduct 'may require a larger fine upon one of |arge

means than it would upon one of ordinary neans under the sane or
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sim lar circunstances. Id. at 463 (quoting the punitive damages
jury instruction). The jury was also instructed that one of the
pur poses of punitive damages was to provi de additi onal conpensation
to the injured parties.

The Court agreed with TXOthat reference to TXO s wealth
may have increased the risk of the jury being influenced by preju-
di ce against a |arge non-resident defendant but noted that it had
found in Haslip that the weal th of the defendant coul d be consi dered
when assessing punitive damages. The Court also stated that it did
not understand the reference in the instructions about "additional
conpensation”. However, because the issue of inadequate instruc-
tions had not been raised below, the Court did not consider what
effect these jury instructions mght have had on the punitive
damages award

The Suprene Court next considered the constitutionality

of a punitive danmages award in Honda Mdtor Co. v. Oberg, 512 U S

415 (1994). (Oberg was severely injured in an accident involving a
t hree-wheel ed all -terrai n vehicl e that was nanuf act ured and sol d by
Honda. The jury awarded Oberg $735,512.31 i n conpensat ory danmages
and $5 million in punitive damages. Honda appeal ed, arguing that
the punitive danages award viol ated due process, in |arge part,
because Oregon courts had no power to reduce a punitive damages
award if they found that the anmount of the award was grossly

excessive. The Court held "that Oregon's denial of judicial review



of the size of punitive danages awards violates the Due Process
Cl ause of the Fourteenth Amendnent."® |1d. at 432.

Then cane BMV 517 U.S. 559, in which the Court provided
| oner courts with a nore definite nmeans for analyzing the reason-
abl eness of a punitive danages award. |In BMN Dr. Gore purchased
a new BMWV from a Birm ngham Al abama, dealer. Pursuant to a
nati onal BMWpolicy, the dealer did not disclose to Dr. Gore that
the car had been repai nted because the cost of this "repair" was
| ess than three percent of the car's suggested retail val ue.

At trial, BMNVadnmitted that its national policy since 1983
was to not disclose repairs to new cars if the repairs cost |ess
than three percent of the car's suggested retail price. Dr. Core
present ed evi dence that since 1983 BMWhad sol d 983 "repaired” cars
as new, including fourteen in Al abama. Dr. CGore also presented
evi dence that the val ue of a repainted car was ten percent | ess than
a car that had not been repainted.

The jury awarded Dr. Gore $4,000 i n conpensat ory damages
and $4 million in punitive damages (apparently based on 1000 cars
X $4000 in actual danmages per car). BMWnoved to set aside the
punitive damages award, but the trial court denied the notion. On
appeal to the Al abama Suprene Court, the punitive danages award was
reduced to $2 mllion.

In reviewing the $2 million punitive damages award, the

United States Suprene Court stated that "the federal excessiveness

%5 On remand, the Oregon Suprene Court, after engaging in
a due process analysis, upheld the $5 mllion punitive damages
award. Cberg v. Honda Motor Co., 888 P.2d 8 (Or. 1995).
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inquiry appropriately begins with an identification of the state
interests that a punitive award is designed to serve." BMW
517 U. S. at 568. The Court observed that there could be no doubt
that Al abana had a legitimate interest in protecting its citizens
from deceptive trade practices. [d. at 568-69. However, it was
conceded that Dr. Gore was endeavoring to achi eve national puni sh-
ment and deterrence. For reasons expl ained, the Suprene Court held
that Al abama's interests, not those of the entire nation, were the
proper scope of deterrence and punishment. |d. at 573-74.

The Court then announced the three gui deposts that | ower
courts are to use to determ ne whether a punitive damages award i s
grossly excessive and applied themto the punitive damages award
agai nst BMWW The Court held that the $2 million punitive damages
awar d agai nst BMWvi ol at ed due process and remanded t he case to t he
Al abama Suprene Court.% |d. at 585-86

After BMNV the Suprenme Court did not consider a punitive

damages/ due process case until its 2001 decision in Cooper |ndus-

tries, 532 U.S. 424, in which the issue was "whet her the Court of
Appeal s applied the wong standard of review in considering the
constitutionality of the punitive damages award." 1d. at 426. The
Ninth Crcuit Court of Appeals had applied an abuse of discretion
standard; t he Suprene Court reversed, hol ding that the constitution-
ality of punitive damages required de novo revi ew and renanded t he

case to the appellate court to apply the appropriate standard. 1d.

56 On remand, the punitive damages award was reduced to
$50, 000. See BMWNVof North Anerica, Inc. v. Gore, 701 So.2d 507
(Al a. 1997).
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at 431. Although the constitutional issue was not before the Court,
it nonet hel ess applied the BMWV gui deposts and found several poten-
tial problens with a punitive damages award of $4.5 nmillion versus
a conpensat ory damages award of $50, 000 for viol ati ons of the Lanham
Act based on Cooper Industries passing off its product as
Leat herman' s. '

For the next several years, |ower courts grappled with
applying the BMW gui deposts to punitive damages awards with no
addi ti onal guidance fromthe Suprene Court. Then, last term the

Court handed down its decision in State Farm 123 S. C. 1513.

State Farm arose out of a serious traffic accident in 1981, in

whi ch, one person (GCspital) was killed and one (Slusher) was
permanent|y di sabl ed. The accident occurred when Curtis Canpbel
was attenpting to pass six vans. Early investigation into the

acci dent indicated that Canpbel|'s unsafe pass was the cause of the

accident. A wongful death and tort action was brought agai nst
Canpbel | . Canmpbell insisted that he was not at fault and his
insurer, State Farm decided to contest liability and declined

offers to settle the clains against Canpbell for policy limts
($25, 000 per person, $50,000 total).

The case went to trial and ended with a judgnment agai nst
Campbel | for $185, 849, which was i n excess of the amount offered in

settl enent. State Farm refused to cover the excess or to assi st

57 On remand, the Ninth Grcuit Court of Appeals reduced
the punitive damages award to $500, 000. See Leat herman Tool
G oup, Inc. v. Cooper Industries, Inc., 285 F.3d 1146 (9th G r
2002).
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Campbel | in an appeal. Canpbell hired his own counsel to appeal and
during the appeal reached a settlenent with the plaintiffs in the
tort case by which they agreed not to seek satisfaction of the
j udgnment agai nst Canpbell if Canpbell would pursue a bad faith
action against State Farm

In 1989, the Utah Suprenme Court deni ed Canpbel |'s appeal .
State Farm then paid the entire judgnment, including the excess.
Nonet hel ess, Canpbell and his wife filed suit against State Farm

all eging bad faith, fraud, and intentional infliction of enotional

di stress.

The trial court granted sunmary judgnment to State Far mbut
was reversed on appeal. On remand, the case was bifurcated for
trial. In the first phase of the trial the jury determ ned that

State Farmi s decision to not settle was unreasonable. Phase two of
the trial addressed, anong ot her issues, conpensatory and punitive
damages. During phase two, the Canpbells were allowed to introduce
evi dence of "'a national scheme [by State Farn] to neet corporate
fiscal goals by capping payouts on clains conpany wide.'" 1d. at

1518 (quoting Canpbell v. State Farm Mitual Auto Ins. Co., 65 P.3d

1134, 1143 (Utah 2001)). This evidence concerned State Farns
busi ness practices for over 20 years in nunerous states. Many of
the practices had no connection to third-party autonobile clains,
whi ch was the type of claimunderlying the conplaint against the
Campbel |l s. I n addition, some of the out-of-state conduct was | egal
where it occurred. The jury awarded the Canpbells $2.6 nillion in

conpensatory danages and $145 nmillion in punitive danmages. The

- 31 -



trial court reduced the conpensatory damages to $1 million and the
puni tive damages to $25 million

On appeal, the Suprene Court of Utah applied the BMW
gui deposts and reinstated the $145 mllion punitive damages award
(but left conmpensatory damages at $1 nmillion). State Farmsuccess-
fully petitioned for certiorari.

The United States Suprenme Court began its analysis, as it
had in BMWW wth a discussion of how the two ainms of punitive
damages, deterrence and retribution, fit into the concept that
grossly excessive or arbitrary punitive damages awards of fend due
process. The Court observed that "it is well established that there
are procedural and substantive constitutional Ilimtations”™ on
punitive damages awards. State Farm 123 S. C. at 1519. The Court
further observed that although punitive damages serve the sane
purpose as crimnal penalties, defendants in civil cases are not
af forded the sanme protections as crimnal defendants. The Court
stated that "[t] his increases our concerns over the inpreci se manner
in which punitive damages systens are adm nistered.” 1d. at 1520.
The Court di scussed the need to properly instruct juries concerning
punitive damages. 1d. The Court continued by remarking that "[o]ur
concerns are hei ght ened when t he deci si onnmaker is presented ... with
evidence that has little bearing as to the amount of punitive
damages that should be awarded.™ |Id.

The Court then turned its attention to the application of
t he BMV gui depost's, observing that "this case is neither close nor

difficult.” [d. at 1521. The Court held that the $145 mllion
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punitive danmages award vi ol ated due process and remanded t he case
to the Utah Suprene Court, stating:

An application of the [BMA gui deposts to
the facts of this case, especially in |light of
t he substanti al conpensat ory danages awar ded (a
portion of which contained a punitive el enent),
likely would justify a punitive damages award
at or near the anount of conpensatory damages.

|d. at 1526.

The Question Presented

The question presented by the instant notion is the sane

question that was presented in Haslip, TXO BMN and State Farm

does the punitive danages award constitute "grossly excessive or
arbitrary puni shnent[] on [Exxon]™ in violation of the Due Process
Cl ause of the Fourteenth Anendnment? State Farm 123 S. C. at 1520
(citing Cooper Industries, 532 U S. at 433, and BMW 517 U S. at

562). The question is not whether the jury "got it right" as to the
necessary and/ or appropriate | evel of punishnment and/ or deterrence
per se. Discussions of whether the award sufficiently "got" Exxon's
attention or whether the costs of the cleanup of the oil spill were
a sufficient deterrence have little place in the constitutiona
analysis. W engage in a judicial (as opposed to l|lay judgnent)
review of the fundanental fairness of the punitive danages award.
We consi der whether Exxon was fairly on "notice not only of the
conduct that will subject [it] to punishnment, but also of the
severity of the penalty...." BMN 517 U S. at 574. That analysis
is aforward-1|ooking inquiry fromExxon's point of viewprior tothe

groundi ng of the Exxon Valdez. The Suprene Court has not said this

expressly, but the forward-1ooking nature of the inquiry is neces-
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sarily inplicit in the concept of fair notice to Exxon, i.e., what
Exxon shoul d reasonably have perceived as the |ikely consequences
of its conduct. It is because of this aspect of the inquiry that
we are to | ook at not only actual harmbut al so potential harmwhich
a def endant' s reckl ess conduct coul d foreseeably have caused. TXO
509 U.S. at 460.

The fair noticeinquiry requires that the court first | ook
at the quality of Exxon's conduct. Any reasonable person wl|
understand that the nore heinous his conduct, the nore severe the
puni shment will be. Next, we |ook at the harm which a reasonabl e
person would anticipate likely to flow from his conduct. Thi s
i ncl udes potential harm because a reasonabl e person anal yzing the
consequences of his conduct would naturally | ook to not only what
is sure to happen but al so to what coul d possi bly happen. Finally,
we | ook at other sanctions that can be inposed because the nmaxi na
inthese regards are the very kind of thing that a reasonabl e person
woul d t hink about if he were evaluating the possible consequences
of his conduct.

In sum the question before us is whether, under the cir-
cunst ances of this case, an award of $5 billion in punitive damages
is grossly excessive and therefore viol ates due process. To answer
t hat question, the court's inquiry is two-fold: (1) the court nust
identify the state interests that the $5 billion punitive damages
award was designed to serve, and (2) the court nust apply the BMV

gui deposts in light of State Farm




Puni shabl e Interests

In BMW the Court instructed that "the federal excessive-
ness inquiry appropriately begins with an identification of the
state interests that a punitive award i s designed to serve." BMWN
517 U.S. at 568. W thout saying so expressly, State Farm suggests
that this is still the first step in the due process eval uati on of

a punitive damages award. State Farm 123 S. . at 1519-20. In

both BMVWand State Farm the plaintiffs were endeavoring to achi eve

nati onal puni shnment and deterrence. |In BMN for reasons expl ai ned,
the Suprene Court held that Al abama's interests, not those of the
entire nation, were the proper scope of deterrence and puni shnment.
BMN 517 U.S. at 573-74. |In State Farm the Court reiterated that
punitive danages are not to be used to punish and deter a def endant
for conduct that happened in another jurisdiction, particularly if
the conduct is legal in the jurisdiction in which it occurred
State Farm 123 S. C. 1522-23.

Most of the courts considering the constitutionality of
punitive damages awards have ignored this first step in the

analysis. In In re Exxon Valdez, the Ninth Grcuit Court did not

expressly discuss the scope of interests which plaintiffs seek to

vindicate.®® That it woul d not have done so probably flows directly

58 Both the Tenth and El eventh Circuits have expressly
stated that BMVrequires a two-step analysis: (1) define the
scope of the legitimte state interests the punitive award is
intended to further and (2) apply the three BMA gui deposts.

Smith v. Ingersoll-Rand Co., 214 F.3d 1235, 1252-53 (10th Cr
2000); Johansen v. Conbustion Engineering, Inc., 170 F.3d 1320,
1333 (7th Gr. 1999). The Ninth Crcuit did the sanme in a case
that was decided after In re Exxon Valdez. See Wite v. Ford
(conti nued. ..)
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fromthe circunstances of this case. The plaintiffs' clainms for
punitive damages expressly excluded consideration of harmto the
environnment. These cl ainms were pursued and vindi cated by consent
decrees in favor of the State of Al aska and the United States
Government in other proceedings. Here, the plaintiffs' focus has
al ways been upon what happened in Prince WIIliam Sound, Lower Cook
Inlet, and the environs of Kodiak Island. While brought under both
state and federal law, the focus of plaintiffs' conplaints have
al ways had to do with harmto Al aska fisheries, Al aska businesses,
Al aska property (both real and personal), and, to the extent that
potential clains have been involved, they too have Al askan roots.
No one has contended t hat Exxon shoul d be deterred or that it should
be puni shed for conduct not having a direct nexus with the groundi ng

of the Exxon Valdez on Bligh Reef in Prince WIIiam Sound.

Bef ore nmovi ng on, and as a part of the first phase of the
constitutional anal ysis, further corment about the court's instruc-
tions on punitive danages may be in order. The Suprenme Court's
puni tive damages juri sprudence has consi stently enphasi zed the rol e
of adequate jury instructions in ensuring punitive danage awards
that conport with due process. As discussed above, in State Farm
t he Suprene Court reiterated its concern about quasi-crim nal awards
bei ng made wi t hout the protections applicable to crimnal cases and
wi t hout adequate i nstructions that properly limt thejury's discre-

tion. State Farm 123 S. Ct. at 1520.

(.. .continued)
Motor Co., 312 F.3d 998, 1013 (9th Cr. 2002).
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Here, given the jurisprudential changes which took pl ace
between the tine this court first evaluated the $5 billion punitive
damages award and the Ninth Grcuit Court's review of the sane,
t here coul d have been an absence of appropriate instructions to the
jury or inadequate instructions as to how punitive danmages shoul d
be determined by the jury.® As discussed above, Exxon had its
opportunity for input to those instructions, its opportunity to
chal | enge those instructions, and we all have the results of that
inquiry before us at the present tine. The court's substantive jury
instructions as to the determnation of punitive danages were
unchal | enged. Neverthel ess, given the nature of the present
inquiry, it strikes the court as inportant to know and be m ndf ul
i n understanding the second phase of the constitutional analysis
(the gui deposts) that the trial jury in this case was working with
t he very sanme concepts enbodi ed wi t hin the BMVgui deposts as set out
above. The jury was instructed on the purpose of punitive damges:
puni shmrent and deterrence. The jury was adnoni shed not to be arbi -
trary: punitive danages nmust have a rational basis in the record
and bear a reasonable relationship to harmdone or likely to result
fromthe defendant's conduct. The jury was also instructed on the
subj ects of reprehensi bl e conduct and consideration of mtigation
(as by voluntary paynents) and sone conparison to other avail able

sancti ons.

% Both now and when this case was tried, Ninth Crcuit
pattern jury instructions on punitive damages are not adequate to
nmeet the concern expressed in State Farm
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Wt hout proper instructions, jury verdicts are patently
suspect. Here, we know that the trial jury, in making an award of
$5 billion for punitive danages, was seeking to vindi cate--through
puni shment and deterrence--the appropriate, Al aska-ori ent ed
plaintiff interests, and not other interests such as environnent al
concerns whi ch had been separately dealt with and which the jury was
expressly told not to consider. 1In short, this is not a situation
where the jury awarded $5 billion in punitive damages based upon one
script, with this court second-guessing the jury's work using a
di fferent script.

Finally, this court was concerned before trial about the
risk of multiple punitive damages awards based upon the sane inci-
dent. Even when punitive damages awards are limted to matters in
which there is a proper Alaska interest, they could be arbitrarily
curmul ative and in sumgrossly excessive. Here, Exxon was exposed
toamnmultiplicity of clains, nost but not all of which were pendi ng
inthis court. But for the creation of a mandatory punitive damages
cl ass, Exxon was exposed to the risk of multiple punitive damages
awards flowing fromthe sane incident.® Were nultiple suits for
punitive damages have been brought in a single jurisdiction, it
strikes this court that thereis a very real risk that two punitive
damages awards in different courts, but based upon the sane inci-

dent, could result in a doubling up on deterrence and puni shnment.

60 | ndeed, clains agai nst Exxon were being tried at
virtually the sanme tinme in both the United States District Court
for the District of Al aska and the Superior Court for the State
of Al aska.
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How t his concern shoul d be nanaged under BMWand State Farmi s not
clear. What is clear is that the risk does not exist in this case.
Because of the mandatory punitive damages cl ass, the court can say
wi th confidence that Exxon has not been exposed to grossly excessive
deterrence or punishnment because of multiple suits for punitive
damages based upon the sane harmor course of conduct. It follows
t hat the whol e of what is constitutionally foreseeabl e for purposes
of due process is fairly put to the BMWVtest of whether $5 billion
in punitive damages was or was not grossly excessive.

In consideration of the foregoing, this court concl udes
that the plaintiffs in nmaking their clains, this court ininstruct-
ing the jury, and the jury in awardi ng punitive damages, were all
focused upon the appropriate, relevant Al aska interests for which
deterrence and puni shnment through punitive damages i s perm ssible.

Application of BMN Gui deposts

Repr ehensibility. In BMN the Court stated that

"[plerhaps the nost inportant indiciumof the reasonabl eness of a
punitive damages award is the degree of reprehensibility of the
defendant's conduct.”™ BMW 517 U S. at 575 (enphasis added). In
State Farm the Court unequi vocally stated that the reprehensibility

of the defendant's conduct is "'[t]he nost i nportant indiciumof the

reasonabl eness of a punitive damages award....'" State Farm
123 S. C. at 1521 (quoting BMN 517 U.S. at 575). |In determning
whet her a def endant's conduct is reprehensible, the court considers
whet her:

the harm caused was physical as opposed to
economc; the tortious conduct evinced an
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indifference to or a reckl ess disregard of the

health or safety of others; the target of the

conduct had financial vulnerability; the

conduct involved repeated actions or was an

i sol ated incident; and the harmwas the result

of intentional malice, trickery, or deceit, or

nmere acci dent.

Id. "The existence of any one of these factors weighing in favor
of a plaintiff may not be sufficient to sustain a punitive damages
award; and the absence of all of themrenders any award suspect."
| d.

In BMW BMWs conduct was found to be not very reprehen-
si bl e. Dr. CGore suffered only economc harm BMVN did not show
indifference to the health and safety of others; BMNs conduct was
not crimnal; and although BMWN suppressed a material fact, there
were no deliberate false statenents nade. Dr. Gore argued that
BMWV' s conduct was highly reprehensible because it was part of a
nati onwi de pattern of conduct, thereby making BMN a recidivist.
BMV 517 U. S. at 577-79. The Court recognized that a recidivist is
usual | y puni shed nore severely than a first of fender, but noted t hat
in some states, BMW s conduct woul d not have viol ated state di scl o-
sure laws and that BMW had a good faith belief that its conduct

woul d not be consi dered fraudul ent.

In State Farm the Court again found the defendant's

conduct not very reprehensible, once extra-territorial (non-U ah)
factors were set aside. State Farmhad altered conpany records to
make Canpbell |ook |ess cul pable, disregarded the overwhel m ng
evidence of liability and al nost certainty of an excess judgnent at

trial, and first assured the Canpbells that their personal assets
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were safe but after judgnent told themto put a for-sale sign on
t heir house. The Canpbells, like Dr. Gore, argued that State Farm s
conduct was reprehensible based on its nation-w de business
practices. The Suprene Court reiterated that "[a] State cannot
puni sh a defendant for conduct that may have been | awful where it

occurred. " State Farm 123 S. C. at 1522. The Court also

enphasi zed t hat a def endant shoul d not be puni shed for out-of-state
conduct that is unrelated to the harmsuffered by the plaintiffs.
Id. at 1523. 1In short, the Court concluded that "[t] he reprehensi -
bility gui depost does not permt courts to expand the scope of the
case so that a defendant nay be puni shed for any nal f easance, which
in this case extended for a 20-year period."” 1d. at 1524.

The reprehensibility of a party's conduct, like truth and
beauty, is subjective. One's view of the quality of an actor's
conduct is the result of conplex value judgnents. The eval uation
of a victim wll vary considerably from that of a person not
affected by an incident. Courts enploy disinterested, unaffected
lay jurors in the first instance to appraise the reprehensibility
of a defendant's conduct. Here, the jury heard about what Exxon
knew, and what its officers did and what they failed to do. Know ng
what Exxon knew and did through its officers, the jury concl uded
t hat Exxon's conduct was hi ghly reprehensible.

As part of the constitutional analysis, the court nust
al so determ ne the reprehensibility of Exxon's conduct, and it does
so by applying the factors set forth in State Farm These factors

are objective criteria which the court enploys to evaluate the
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jury's subjective apprai sal of the quality of a defendant's conduct.
Wth due deference to the jury process, verdicts shoul d not be upset
unless the jury result is "grossly excessive” in |light of the
objective evaluation of a defendant's conduct and therefore,
constitutionally inperm ssible. BMW 517 U S. at 574; State Farm
123 S. C. at 1519-20.

In evaluating the reprehensibility of a defendant's
conduct, the court may not consider extra-territorial conduct that

has no nexus to the harm suffered by plaintiffs. State Farm

123 S. . at 1523. However, the Suprene Court stated in State Farm
that even "[|l]awful out-of-state conduct may be probative when it
denonstrates the deli berateness and cul pability of the defendant's
actioninthe State where it is tortious, but that conduct nust have
a nexus to the specific harmsuffered by the plaintiff.” |1d. at
1522. Here, the court views not only the actual grounding of the

Exxon Val dez as rel evant conduct but al so Exxon's conduct in the

years prior to the grounding that resulted i n Exxon giving t he keys
to a supertanker to a rel apsed al coholic on the eveni ng of March 23,
1989. Exxon's pre-groundi ng conduct by and | arge t ook pl ace out si de
Al aska. Exxon coul d have renpoved Capt ai n Hazel wood fromhi s command

on the Exxon Valdez based upon know edge of his relapse into

al coholism It chose not to do so with tragi c consequences. The
nexus between the out-of-state conduct of Exxon and the groundi ng

and harmto plaintiffs is clear and convincing.

The court turns now to the State Farm reprehensibility

factors.



Type of Harm I n determ ning reprehensibility, the court

consi ders whet her the defendant's conduct caused physical harm or
only economc harmto the plaintiffs. 1In both BMVand State Farm
t he defendants' conduct caused only econom ¢ harm Conduct that
results in physical harm is considered nore reprehensible than

conduct that results in only economc harm Swinton v. Potonac

Corp., 270 F.3d 794, 818 (9th Gir. 2001).

Exxon's conduct did not cause only economic harm  The
court of appeals has aptly observed on Exxon's earlier appeal that
"the huge oil spill obviously caused harm beyond the 'purely

econonic'". In re Exxon Valdez, 270 F.3d at 1242. The soci al

fabric of Prince WIIliamSound and Lower Cook Inlet was torn apart.

"[ Rl esearch on the community i npacts of the Exxon Valdez O Spill
clearly delineate a chronic pattern of economc |oss, social
conflict, cul tural disruption and psychol ogi cal stress. "%
Communi ties affected by the spill "reported i ncreased i nci dences of
al cohol and drug abuse, donestic violence, nental health probl ens,
and occupation rel at ed probl ens. "% Al so, several studies found that
a high percentage of affected fishernen suffered from severe

depression, post-traumatic stress disorder, generalized anxiety

61 J. Steven Picou, et al., Comunity Recovery Fromthe
Exxon Valdez Ol Spill: Mtigating Chronic Social Inpacts at 6-
7, attached as Exhibit 4 to QCesting Declaration, which is
appended to Plaintiffs' Qpposition, Cerk's Docket No. 7501.

62 Duane A. G1l1, Environnental D saster and Fishery Co-
Managenent in a Natural Resource Community: | npact of the Exxon
Valdez G 1 Spill, in Folk Managenent in the World's Fisheries 227

(Dyer & McGoodwi n, eds., 1994), pertinent part attached as
Exhibit 5 to QCesting Declaration, which is appended to
Plaintiffs' Qpposition, Cerk's Docket No. 7501.
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di sorder, or a conbination of all three.® The spilling of
11 million gallons of crude oil into Prince WIIiamSound and Lower
Cook Inlet disrupted the lives (and livelihood) of thousands of
claimants and their famlies for years.

The foregoing shows that the harm that the plaintiffs
suffered as a result of Exxon's conduct was nmuch nore egregi ous than
t he pure econom ¢ harmsuffered by Dr. Gore whose only harmwas t hat
his new car was worth slightly less, or the economc risk and
attendant enotional di stress to which the Canpbel | s were subject for
ei ghteen nonths. Moreover, Dr. Gore and the Canpbells each chose
to deal with their defendant. Here, Exxon unilaterally intruded
intothe lives of the plaintiffs with no transactional foundation.

Reckl ess disreqgard to the health and safety of others.

Exxon's and Captai n Hazel wood' s conduct was determ ned by the jury
to have been reckless and its verdict as to liability for punitive
damages has al ready been affirned. In evaluating the reprehensibil-
ity gui depost, the court of appeal s observes that the spill "did not

kill anyone."” 1n re Exxon Valdez, 270 F. 3d at 1242-43. That state-

ment is true based upon the record of this case; but we are engaged
in adue process inquiry eval uati ng what Exxon was fairly on notice

of prior to the plaintiffs' losses. It is a well-known fact that

63 See Plaintiffs' Cpposition at 24, n.20, for a conplete
list of the relevant studies, Cerk's Docket No. 7501. Pertinent
portions of the studies are attached as Exhibits 4 and 6 through
9 to QCesting Declaration, which is appended to Plaintiffs
Opposition, Cerk's Docket No. 7501.
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drunk drivers kill people with alarmng frequency.® Exxon' s

decision to | eave Captai n Hazel wood i n command of the Exxon Val dez

not only showed a reckless disregard for the health and safety of
t hose who | i ved and wor ked on t he Sound, but al so reckl essly put the
captain hinself, his crew, and all of his rescuers in harm s way.

After its groundi ng, the Exxon Val dez was sitting in a pool of oil.

Rescuers had to enter that pool of oil. Careless cigarette snoking,
or an electrical failure on the grounded vessel, or so sinple and
predi ctabl e an occurrence as an el ectro-static di scharge when hoses
are being connected or disconnected to a vessel m ght have ignited
the crude oil and incinerated everyone in the vicinity.?®

Final |y, Captain Hazel wood, for whomExxon i s responsi bl e,

did not just ground the Exxon Val dez. Perhaps because of judgnment
i mpai red by al cohol, but in the face of know edge that the vessel

had been hol ed and was rapidly losing crude oil into Prince WIIliam

64 In 1988, an estimated 23,626 deaths were caused by
al cohol -rel ated notor vehicle crashes. See Traffic Safety Facts
1999 at 32 available at http://ww- nrd. nht sa. dot. gov/ pfd/ nrd-

30/ NCSA/ TSFAnn/ TSF1999/ pdf . I n 1989, 22,404 al cohol -rel ated
fatalities were reported. |[d.

65 As an exanple, Captain WIlliamJ. Deppe, who took over
command of the Exxon Val dez after Captain Hazel wood was relieved
of his duty, explained that:

when we were punping oil fromthe top like
t hat, oxygen could cone in through the

openings ... and we would create an expl osive
at nosphere between the void space, the deck
and the oil. By putting the tools and |ines

and equi pnmrent down there, we could get a
spark, and if we had an expl osi ve at nbsphere,
you could bl ow up the ship.

Transcript of Trial Testinmony of WIlliamJ. Deppe at 7206, |ns.
15-20, Excerpts of Record, Vol. | - Trial Transcript, attached to
Plaintiffs' Qpposition, Cerk's Docket No. 7501.
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Sound, he endeavored to maneuver the vessel. The record reflects
that this was a dangerous undertaki ng, one which m ght have taken
a vessel froma point of nore or | ess stability into a posture where
a great deal nore oil mght have been spilled. Indeed, the vessel
m ght have foundered.

Exxon' s conduct showed great di sregard for the health and
safety of others (including Exxon enpl oyees) and appr eci ably aggr a-
vates Exxon's conduct.

Financially vulnerable targets. The plaintiffs, plus

anyone el se who |ived and worked on Prince WIIliamSound, were the
foreseeable "victinms" of Exxon's decision to |leave a relapsed
al coholic at the helm of a supertanker carrying a toxic cargo

Wi |l e the conmerci al fishernen nmay not have been financially vul ner-
abl e targets, the subsistence fishernen certainly were.® Although
Exxon's clains programmtigated the i npact that its conduct had on
financially vul nerabl e targets, Exxon cannot escape the fact that
it knew that it was allowng a relapsed alcoholic to operate a
fully-1oaded, crude oil tanker in and out of Prince WIIiam Sound,

a body of water which Exxon knew to be highly valuable for its

66 A conpensat ory danages cl ass of Al aska Natives was
certified in March of 1994. See Order Certifying Conmerci al
Fi shing C ass, Native Cass, and Landowner Cl ass (March 14,
1994), derk's Docket No. 4653. The Native class included Al aska
Native subsistence fishernmen who suffered | osses because of the
oil spill. An exact nunber of class nenbers is not avail able.
However, 717 Native subsistence fishernen opted out of the Al aska
Natives class. See Order No. 307 (granting final approval of
settl ement between Native opt-out settlenent class and Exxon)
(Jan. 19, 1996), derk's Docket No. 6600.
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fishery resources, resources whi ch Exxon knew, or shoul d have known,
were relied on by subsistence fishernen.

Repeat ed actions or an isolated incident. BMNand State

Farmrecogni zed that a reci divist nay be puni shed nore severely t han
a first-tinme offender. In the instant case, Exxon's conduct
i nvol ved repeated actions, not an isolated incident. Gr ant ed,
Capt ai n Hazel wood only grounded one vessel in Al aska between the
spring of 1986 and March of 1989 and t here was only one spill of oi

fromthe Exxon Valdez into Prince WIIliamSound. But, as the court

noted at the outset of its discussion of the reprehensibility guide-
post, the relevant conduct here invol ves nore than just the actual
grounding. It involves the conduct that | ed up to the groundi ng of

t he Exxon Val dez. March 24, 1989, was not the first tine that Exxon

had perm tted Captai n Hazel wood t o command a supert anker even t hough
Exxon knew that he had "fallen off the wagon." For approximately
three years, Exxon's nanagenent knew that Captain Hazel wood had
resumed drinking, knew that he was drinking on board their ships,
and knew that he was drinking and driving. Over and over again,
Exxon did nothing to prevent Captain Hazel wood from drinking and
driving. Exxon repeatedly allowed Captain Hazelwod to sail into
and out of Prince WIlliam Sound with a full load of crude oil.

Intentional malice, trickery, or deceit, or mere accident.

The groundi ng of the Exxon Val dez and t he consequential spilling of

crude oil was not intentional. Captain Hazel wood's purpose just
prior to the grounding was to avoid Bligh Reef, not park onit. The

def endant s’ conduct did not involve trickery or deceit. There was
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no effort on the part of Exxon to hide or mninize what happened.
But the grounding was no nmere accident.

It is undisputed that Exxon understood and well knew the
ri sks attendant to transporting crude oil out of Val dez, Al aska, and
through Prince WIIliam Sound. Mbdreover, Exxon knew that Captain
Hazel wood was an al coholic, it knew that he had resumed dri nking,
and it knew that Captain Hazel wod was drinking while on duty.
Driving under the influence of alcohol is a crinme anywhere in the
country and in Al aska.® Exxon knew fromthe spring of 1986 that
Captai n Hazel wood was drinking and driving the crude oil tanker

Exxon Val dez and did nothing about it until after the Exxon Val dez

was grounded.
The court of appeals observed inthis regard that Exxon's
knowl edge "goes nore to justify punitive damages than to justify

punitive danages at so high a level." 1In re Exxon Valdez, 270 F. 3d

at 1242. Certainly Exxon's know edge that Captain Hazel wood was

drinking and driving the Exxon Valdez is an inportant, perhaps the

nost i nportant, reason why the jury found and the court of appeals
affirmed Exxon's liability for punitive danages. But, Exxon's

knowl edge is also a fundanental conponent of fair notice. Fair

67 Hi di ng a 900-f oot vessel capable of carrying nore than
53 mllion gallons of crude oil--even in so |arge a body of water
as Prince WIIliam Sound--would not have been possible. Mre to
t he poi nt, however, Exxon not only made no effort to hide what
happened but, rather, Captain Hazel wood reported the incident to
the Coast CGuard immediately. See also supra note 13 and
acconpanyi ng text.

68 AS 28.35.030(a) and (r)(3) as regards operating
watercraft.
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notice is the foundation of due process under the Fourteenth
Amendnent. Respectfully, the extent of Exxon's know edge shoul d
al so be a consideration in the characterization of the quality of
Exxon's conduct.

Here we are concerned about due process and what Exxon
shoul d reasonably have anticipated as punishnment for w ongful
conduct . There is a direct nexus between what Exxon should
reasonably have expected as punishnent and the extent of its
knowl edge of Captain Hazel wood' s situation. It is one thing to
knowi ngly enploy a sober recovering alcoholic. It is quite
another--a far nore serious matter--to have knowi ngly and i nten-
tionally allowed Captain Hazel wod to continue as nmaster of the

Exxon Valdez despite his rel apse. Some Exxon representatives

cont ended t hat Captain Hazel wood was t he nost wat ched person in the
fl eet, and he may have been. Exxon officials neverthel ess ignored
the information that was at their disposal, |eaving Captain
Hazel wood to operate a huge tank vessel through Prince WIIiam
Sound, a body of water known for its valuable fishing resources.
This is not sonmeone hauling dry cargo, the spilling of which would
have mnimal inpact on the fisheries and other uses of Prince
Wl liamSound. Rather, this is an enployer deliberately permtting
a relapsed al coholic to continue operating a vessel carrying over
53 mllion gallons of volatile, toxic, crude oil. 1In the view of
this court, the decision by Exxon to |eave Captain Hazel wood in

command of the Exxon Valdez is the critical factor in evaluatingthe




quality of Exxon's conduct and therefore the amount of punitive
damages.

Exxon willfully® allowed Captain Hazel wood to continue
to operate a supertanker filled with crude oil despite Exxon's
knowl edge that he was drinking again. It was this intentional
deci sion by Exxonthat ledto the plaintiffs being harmed. WIIful -
ness--ignoring reason--is aprincipal conmponent of malice.” Exxon's
managenent of Captain Hazel wod anpbunted to intentional malice
toward the plaintiffs.

Conclusion as to Reprehensibility. Punitive damages

should reflect the enormty of [the defendant's] offense....’

In re Exxon Valdez, 270 F.3d at 1241 (quoting BMN 517 U. S. at 575).

Exxon's conduct did not sinply cause econom c harmto the plain-
tiffs. Exxon's decision to | eave Captain Hazel wood in comuand of

t he Exxon Val dez denonstrated reckl ess disregard for a broad range

of legitimate Al aska concerns: the livelihood, health, and safety
of the residents of Prince WIIliam Sound, the crew of the Exxon
Val dez, and ot hers. Exxon's conduct targeted sone financially
vul nerabl e i ndi vi dual s, nanely subsi stence fishernen. Plaintiffs

harmwas not the result of an isolated incident but was the result

of Exxon's repeated deci sions, over a period of approximately three

69 WIllful is defined as: "governed by will without
yielding to reason or without regard to reason” or "done
?elibﬁrately." Webster's Third New International Dictionary 2617

1981) .

0 Malice is defined as: "intention or desire to harm
anot her usuf[ally] seriously through doing sonething unl awful or
otherwise unjustified,” "wllfulness in conmm ssion of a wong,"
or "evil intention.”™ [d. at 1367 (enphasis supplied).
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years, to allow Captain Hazelwood to remain in conmand despite
Exxon's know edge that he was drinking and driving again. Exxon's
bad conduct as to Captain Hazel wood and his operation of the Exxon
Val dez was intentionally malicious.

Conmpari ng Exxon's conduct w th what happened in BMVN and

State Farm Exxon's conduct was nmany degrees of nagnitude nore

egregi ous. For approximately three years, Exxon nmanagenent, with
know edge t hat Captai n Hazel wood had fal |l en of f t he wagon, willfully
permtted himto operate a fully-1oaded, crude oil tanker in and out
of Prince WIIliam Sound--a body of water which Exxon knew to be
hi ghly valuable for its fisheries resources. Exxon's argunent that
its conduct in permtting a relapsed alcoholic to operate an oil
t anker shoul d be characteri zed as | ess reprehensi bl e t han what State
Farmdid to the Canpbel | s suggests that Exxon, even today, has not
come to grips with the opprobriumwhich society rightly attaches to
drunk driving. Wiile there are surely other situations that would
be nore reprehensi bl e--such as knowi ngly all owi ng a rel apsed al co-
holic to operate a 747 aircraft |oaded with passengers--this case
isin an entirely different galaxy than selling repainted cars as
new, passing off a product as that of a conpetitor's, or refusing
for eighteen nonths to pay an excess judgnent of $185,849. Based
on the foregoing, the court finds Exxon's conduct highly reprehen-
si bl e.

Ratio. The ratio gui depost requires the court to conpare
"the disparity between the actual or potential harmsuffered by the

plaintiff and the punitive damages award[.]" State Farm 123 S. C.
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at 1520. The harmside of the ratio is made up of two conponents:
actual harmto the victimand the harmthat was likely to occur.
BMN 571 U S. at 581. The trial jury in this case was expressly
instructed to consider the nagni tude of "actual " and "l i kel y" harm "
Under this guidepost, the court nay also consider whether the
conpensat ory damages award contai ned a punitive conponent, whet her
the economic injuries were mnor, and whether the plaintiffs

suffered physical harmor trauma. State Farm 123 S. . at 1524-

25.

The Suprene Court has repeatedly declined "to inpose a
bright-line ratio which a punitive danages award cannot exceed."
Id. at 1524. However, the Court has also repeatedly noted that
“"traditional™ multipliers for wongful conduct have been in the
range of double, treble, or quadruple danages and that a ratio of
nore than 4-to-1 might be "close to the line of constitutional
impropriety.” 1d. (citing Haslip, 499 U S. at 23-24). "Nonethe-
| ess, because there are no rigid benchmarks that a punitive damages
award may not surpass, ratios greater than those we have previously
uphel d may conport with due process where 'a particul arly egregi ous
act has resulted in only a snall amount of econom c damages.'" 1d.
(quoting BMVW 517 U. S. at 582). "A higher ratio may al so be justi -
fied in cases in which the injury is hard to detect or the nonetary
val ue of noneconom c¢ harm m ght have been difficult to determ ne.”
BMN 517 U. S. at 582. But, "[w hen conpensatory danages are

substantial, then alesser ratio, perhaps only equal to conpensatory

n Jury Instruction No. 27, Cerk's Docket No. 5890.
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damages, can reach the outernost limt of the due process guaran-

tee." State Farm 123 S. C. at 1524. "The precise award in any

case, of course, nust be based upon facts and circunstances of the
def endant’'s conduct and the harmto plaintiff."” 1d.

In BMWW the actual and potential harmto Dr. Gore was
limted to $4,000. Thus, the Court stated that the 500-to-1 ratio
bet ween punitive damages and the harm suffered by Dr. Gore "nust
surely 'rai se a suspi cious judicial eyebrow.'" BMAN 517 U.S. at 583
(quoting TXO, 509 U. S. at 481 (O Connor, J., dissenting)). InState
Farm the Court began its application of the ratio guidepost with
the presunption that atriple-digit ratiowuldnot conport with due
process, but plainly, the appropriateratiois still "somewhat i nde-

termnate.” |In re Exxon Valdez, 270 F.3d at 1243.

Not only is the rati o sonewhat i ndeterm nate, but "poten-
tial harnf is often not subject to precise calculation. TXO,
509 U.S. at 460. In TXO the United States Suprenme Court observed
that "[i]t is appropriate to consi der the nagnitude of the potenti al
harmthat the defendant's conduct woul d have caused to its i ntended
victimif the wongful plan had succeeded, as well as the possible
harmto other victins that mght have resulted if simlar future
behavi or were not deterred.” [d. (enphasis in original). Wile

neither BMWV or State Farm involved potential harm both cases

acknow edged that potential harmis part of the ratio analysis.
Clearly this court is not restricted to the jury's conpensatory
award in evaluating the rati o gui depost. Moreover, in another case

flow ng fromthe groundi ng of the Exxon Val dez (Sea Hawk Seaf oods,
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Inc. v. Exxon Corp., 246 F.3d 676 (Table) (2000 W. 1860726) (9th

Cr. 2000)), the Ninth Grcuit Court held that Wstern Al aska
Fi sheries, Inc., a seafood processor that did not file an indepen-
dent | awsuit agai nst Exxon, could neverthel ess share in the class
action punitive danages award on t he sane basis as ot her, eligible,
seaf ood processors. The court of appeals stated that "[u]nder
federal law, including federal maritinme |law, punitive danages are
avai lable to any person or entity that suffered actual injury
arising froma defendant's violation of afederally protected right,
i ndependent of whether legal injury is established at trial." 1d.
at *2. If this be true, thenit nmay also followthat claimants who
were dism ssed fromthis case and were not awarded any conpensatory
damages coul d al so share in the punitive damages award i f t hey suf-
fered some actual injury that involved a federally protected right.
In addition, there are plaintiffs whose clains, dismssed by this
court, have been reinstated by the court of appeal s and have not yet

been settled. See In re Exxon Valdez, 270 F.3d at 1253.72 These

cl ai mant s have "potential™ for adding to the harmside of the rati o.
As to actual harm-the conpensatory danages associ ated

wi th the groundi ng of the Exxon Val dez--the parties differ sharply.

Exxon first contends that the actual harm nunber for purposes of
rati o cal cul ati on can be no hi gher than $20.3 nmillion, which is the

anount of the two conpensatory judgnments ultinmately entered agai nst

2 Specifically, the clainms of tender boat operators and
crews, cannery workers, and 34 seaf ood processors were
reinstated. Sonme of these reinstated clains have been settled;
sone are still pending.
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Exxon. Exxon contends that all other paynents it made were pre-
j udgnment paynents or settlenments, which the court of appeals has
sai d do not count for purposes of cal cul ati ng actual harm ™ |f pre-
j udgnment paynments or settlenents do not reduce actual harm Exxon
contends that the actual harm nunber is $383 million.™ The
plaintiffs contend that the actual harmconponent of total conpensa-
tory damages is $513.1 million.” This nunber is based on actua
j udgnment s and recoveries obtained by distinct categories of plain-
tiffs from Exxon and the TAPL Fund. ’®

The court finds that the best indicators of actual, com
pensatory damages in this case are the following itens:

(1) $287,000,000 Phase Il jury verdict?’

S Exxon al so argues that nost of its pre-judgnent
paynents could not reasonably be treated as conpensation for
actual harm caused by the oil spill because Exxon's pronpt
paynment of clains protected the plaintiffs fromeconom c | oss
that m ght have ot herwi se occurred. Wether Exxon's pre-judgnent
paynments represent "actual" harmor harmthat m ght otherw se
have occurred is ultimately irrelevant since the court nust
consi der both harns for purposes of calculating a ratio. BMV
517 U. S. at 581.

4 Exxon's Second Renewed Mdtion for Reduction or
Rem ttitur of Punitive Damages Award at 24, Cerk's Docket
No. 7753.

s Plaintiffs' Menmobrandumin Cpposition to Exxon's Second
Renewed Motion for Reduction or Remttitur of Punitive Danages
Award at 21, Cerk's Docket No 7767

6 See chart summarizing judgnents and recoveries at page
39 of Plaintiffs' Opposition, Cerk's Docket No. 7501.

" The precise amount the jury awarded was

$286, 787, 739.22. See Mnutes fromthe United States District
Court (Aug. 11, 1994), derk's Docket No. 5716.
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(2) $9,515,000 paid by Exxon to Native corpo-
rati on owned seafood processing opera-
tions’®

(3) $113,500, 000 paidto other commercial fish
processors’®

(4) $6,000,000 paidto the Seattle Seven fish
processor s®

(5) $4,000, 000 paidto fish processors by TAPL
Fund®

(6) $20, 000,000 paid by Exxon to nenbers of
the Native class®

(7) $2,600,000 paid by Exxon to Native cl ass
nmenbers who opted out 8

(8) $17,790,510 net paid to Native corpora-

tions by TAPL Fund (after rei nbursenent by

8 Anmended Stipul ation Regarding I npacts for Phase Il at
5 Part Il1l, § 5 derk's Docket No. 5634.

[ ld. at | 6.

80 1996 Settlement Agreenent at 4, Part |, T A

Exhibit 16 to Oesting Declaration which is appended to
Plaintiffs' Qpposition, Cerk's Docket No. 7501.

81 See Exhibit Cto Declaration of John F. Daum which is
appended to Defendants' Reply, Cerk's Docket No. 7535.

82 Anmended Stipul ation Regarding Inpacts for Phase 11 at
2, Part I, ¥ 1, Cerk's Docket No. 5634.

83 See Order No. 307 (Jan. 19, 1996), Cerk's Docket
No. 6600.
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corporations to the Fund; Native corpora-
tions reinbursed the Fund $7.4 nillion)?8

(9) $3,254,576 paid by Exxon to Native corpo-
rati ons®

(10) $152,275 Tatitlek state court jury ver-
di ct 8¢

(11) $592,500 in other settlenments to Native
cor por ati ons®’

(12) $8,521, 667 paid by Exxonto municipalities
and vill ages®

(13) $974,000 in additional settlenents to

muni cipalities and vill ages®

84 See Daum Declaration at 3, 1 6, which is appended to
Notice of Filing Original Declaratlon Clerk's Docket No. 7540,
and Exhibit Cto his declaration, which is attached to
Def endants' Reply, COerk's Docket No. 7535. See also, Qesting
Declaration at 7, { 13, and 10, f 15, which is appended to
Plaintiffs' Opposition, Cerk's Docket No. 7501.

85 See Menorandum from W Monte Taylor at 53 (Mar. 20,
1992), attached as Exhibit 19 to Qesting Declaration, which is
appended to Plaintiffs' Qpposition, Cerk's Docket No. 7501.

86 Qesting Declaration at 9, T 14, which is appended to
Plaintiffs' Qpposition, Cerk's Docket No. 7501.

87 See Exhibits 21 and 22 to Qesting Declaration, which is
appended to Plaintiffs' Opposition, Cerk's Docket No. 7501.

88 See Tayl or Menorandum at 53, attached as Exhibit 19 to
Cesting Declaration, and Exhibit 24 to QCesting Declaration, which
is appended to Plaintiffs' Qpposition, Cerk's Docket No. 7501.

89 See Exhibits 25, 26, and 27 attached to Cesting
Declara-tion, which is appended to Plaintiffs' Opposition,
Qerk's Docket No. 7501.
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(14) $724,000 state jury verdict for Kodiak
| sl and Bor ough®®

(15) $1, 340,178 paid by TAPL Fund to nunici-
palities and vill ages®

(16) $1, 500, 000 received by nunicipalities and
villages as part of the State of Al aska's
recovery agai nst Al yeska®

(17) $13, 400,000 Phase |V settlenent®

(18) $4,071,694 paid by TAPL Fund to cannery
wor kers, tenders, and seafood brokers®

(19) $11,964,793 paid by Exxon to cannery
wor kers, tenders, and seafood brokers®

(20) $388,596 paid by Exxon to area busi nesses®

(21) $219,305 paid by TAPL Fund to area busi -

nesses®’

90 See Exhibit 28 to Qesting Declaration, which is
appended to Plaintiffs' Qpposition, Cerk's Docket No. 7501.

o See Cesting Declaration at 8, T 13, which is appended
to Plaintiffs' Opposition, Cerk's Docket No. 7501. This nunber
shoul d probably be slightly lower as it likely includes interest.

92 See id. at 11, ¥ 16.

93 See id. at 12, f 17.

94 See id. at 13, T 18. This nunber probably includes
interest and so should be slightly | ower.

% See id.

96 See Exhibit 30 to Qesting Declaration, which is
appended to Plaintiffs' Qpposition, Cerk's Docket No. 7501.

o7 QCesting Declaration at 13, T 19, which is appended to
Plaintiffs' Qpposition, Cerk's Docket No. 7501.

- 58 -



(22) $821,000 paid by Exxon to reinstated seafood
processors®
(23) $3,067,646 paid by Exxon to reinstated cannery
wor ker s%
(24) $1, 750,000 paid by Exxon to reinstated tenderboat
operators and crew. 10
These figures represent a total actual harm of $513, 147, 740.
Layi ng aside briefly the question of whether it is possi-
ble to place a nunber on the likely or potential harmflow ng from

t he groundi ng of the Exxon Valdez, this court turns nowto what it

has found to be the nost troubling aspect of the decision of the

court of appeals in Inre Exxon Valdez. Wthout citation of author-

ity, and without explanation that has a nexus to the due process-
fair notice issue which underlies the question of whether or not
punitive danages are grossly excessive, the court of appeals
observed with respect to the ratio analysis that:
The anount that a defendant voluntarily pays

bef ore judgnment shoul d general |y not be used as

part of the nunerator, because that woul d deter

settlenments prior to judgnent.

In re Exxon Valdez, 270 F.3d at 1244. 11

98 Exxon's Second Renewed Mbdtion for Reduction or
Remttitur of Punitive Damages Award at 23 n. 27, Cerk's Docket
No. 7753.

9 | d.

100 | d

101 Fol | owi ng t he suggestion that the court should
general |y di scount conpensatory danages by the anmount of
vol untary paynents or settlenents, the court of appeals goes on
(conti nued. . .)
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The briefing of the parties and the court's independent
research suggest that authority on the issue under consideration
isvirtually nonexistent, and what sparse authority thereis reaches

a contrary conclusion. In Kelley v. Mchaels, 59 F.3d 1050 (10th

Cir. 1995), the court dealt with an actual damage award of $292, 750
and a punitive damages award of $500,000. However, the net actual
damages recovered by the plaintiff were only $2, 750 because of an
of f set of $290, 000 which was the result of a partial settlenent of
the plaintiff's claim The Tenth Circuit enployed the $292, 750
conpensatory award in calculating the ratio of harm to punitive
damages. 1d. at 1055. A simlar result is to be found in United

Phosphorus, Ltd. v. Mdland Fum gant, Inc., 205 F. 3d 1219 (10th G r

2000), where the district court reduced a conpensatory award nmade
by a jury but did not reduce the punitive award. There, also, the
Tenth Grcuit rejected the argunent that because the district court
reduced t he conpensatory award to prevent a doubl e recovery to the
plaintiff, the punitive award shoul d al so be reduced. 1d. at 1231
n.6. Thus, in determ ning harmfor the second BMWV gui depost (the
ratio), the Tenth Crcuit added back into the conpensatory award
t hose damages that had been subtracted out because of a double

recovery. 1d. at 1231.

01, .. conti nued)
(as a part of its discussion of the ratio) to speak of cleanup
expenses, observing that they "should be considered as part of
the deterrent already inposed.” |In re Exxon Valdez, 270 F.3d at
1244. But cl eanup costs have to do wth environnental danmage,
and the jury was precluded from considering that harmin making
its award of punitive damages. |In this case, environnental harm
and deterrence of it should stand apart from other harns and the
puni shmrent and deterrence of them
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As already noted, the court of appeals' reason for
suggesting the subtraction of voluntary paynents was because to do
ot herwi se woul d deter settlenents prior to judgnment. This court
does not understand how or why encouragi ng settlenments should be a
part of the due process analysis of a punitive danages award made
in a case which went to trial. Mreover, this court believes that
acontrary viewis nore logical. |If a defendant knows that it wll
get credit in the conputation of punitive danages for a partia
settlenment, voluntarily nmade before trial, it may be encouraged to
go to trial; whereas, as a general proposition the specter of a
| arge punitive damages award is a very powerful factor in encour-
aging settlenents of entire cases. Reducing the risk of going to
trial on punitive danmages by di scounting themfor vol untary paynents
does not encourage settlenents; it encourages trials.

In this case, if the general rule announced by the
circuit--that the harm factor should be reduced by voluntary
paynents--is held to be the aw, then that general rule should not
apply in this case. This position is not taken because of this
court's view of how reduci ng harmfor purposes of punitive danmages
eval uati on m ght inpact the settlenent process, but because of the
specific punitive danages instructions giventhe jury in this case.

Cenerally, punitive damages instructions are very open-
ended as regards how juries should cone up with a punitive danmages
nunber if liability for such danages is determ ned. For exanple,
the Nnth Grcuit Mddel Cvil Jury Instruction for punitive danmages

provi des as to the anobunt of punitive danages only that:

- 61 -



If you find that punitive danages are
appropriate, you nust use reason in settingthe
anount. Punitive damages, if any, should be in

an anmount sufficient to fulfill their purposes
but should not reflect bias, prejudice or
synpathy toward any party. I n considering

punitive danages, you nay consider the degree

of reprehensibility of the defendant's conduct

and the rel ationship of any award of punitive

damages to any actual harm inflicted on the

pl ai ntiff.[207]
In instructing the jury in this case, and as set out fully in
mar gi nal notes above, the court, with nuch assistance from the
parties, went far beyond the normin endeavoring to give the jury
gui dance on how to determ ne punitive damages. |In those instruc-
tions, the jury was specifically adnonished to take account of
mtigating factors. It was instructed that it could "consider
whet her a defendant has nmade paynents for conpensatory danages,
settlenments, and incurred other costs and expenses of renedia
nmeasures. " 103

In arguing this case to the jury, the plaintiffs sought
puni tive damages of nore than $5 billion and |ess than $20 bil -
lion.  The jury plainly did not buy plaintiffs' top-dollar
anal ysi s of how punitive damages shoul d be cal cul ated in this case.
The court presunes that the jurors followed and faithfully appli ed,

to the best of their ability, the court's instructions. See

Leat herman, 285 F.3d at 1150 ("we nust presune the jury understood

102 Ninth Circuit Mddel Gvil Jury Instruction No. 7.5,
103 Jury Instruction No. 36, Clerk's Docket No. 5890.

104 See Transcript of Proceedings, Trial by Jury - 70th
Day, at 7587, Ins. 23-25 (Aug. 29, 1994), Cderk's Docket
No. 5778.
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and followed the instructions"). Presumably the jury already
consi dered whether and to what extent punitive damages should be
mtigated based on voluntary paynents by Exxon before judgnent.
Reduci ng actual harm for purposes of ratio analysis by the anount
of voluntary paynents unfairly skews theratioin Exxon's favor, and
in effect gives Exxon double credit for voluntary paynents by re-
duci ng bot h puni tive damages whi ch were based on mitigationinstruc-
tions and actual harm for purposes of the punitive damages/harm
ratio analysis. In this case, the court concludes that it should
not di scount actual harm by voluntary paynents made by Exxon
Thus, the court finds that the actual harmExxon's conduct
caused plaintiffs was $513, 147, 740. The punitive damages award was
$5 billion, which leads to a ratio of 9.74-to-1. This ratio, of
course, does not include any consideration of potential harm a

consideration that is still appropriate after State Farm

In this case, there was purely non-econom c harm that
cannot be quantified; there was harmwhich |ikely occurred but has
not yet been val ued; and there was potential harm-all flow ng from

t he groundi ng of the Exxon Val dez.

Firstly, there are sone 32,677 punitive damages claim

ants. % These claimants did not get deceived about the quality of

105 See Plaintiffs' Response to Court's Requests at Ora
Argunent at 4, Clerk's Docket No. 7553. This nunber includes
cl ai mants whose clains are based on recreational uses or
comercial fishing activities in unoiled commercial fisheries.
These claimants may be entitled to punitive damages under the
Ninth Crcuit's holding in Sea Hawk Foods, 246 F.3d 676 (Tabl e)
(2000 W 1860726). But see Exxon's Menorandum wi th Respect to
Plaintiffs' Response to Court's Questions, Cerk's Docket

(conti nued. ..)
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the paint on a new car. As discussed in detail above, the nost
direct and pal pable effect of Exxon's reckl essness was upon the
livelihood of Prince WIIiam Sound, Cook Inlet, and Kodi ak area
fi shermen. However, the spilling of 11 mllion gallons of crude oil
into Prince WIIliam Sound and Lower Cook Inlet also disrupted the
l'ives of thousands of claimants and their famlies. The trauma was
real although not physical. That harm cannot be quantifi ed.
Secondly, there are plaintiffs whose clains have been

reinstated in In re Exxon Valdez and whose clains are not yet

determ ned. Putting a nunber on these cl ai ns woul d be specul ati ve,
even though the harmis very likely to have occurred.

Thirdly, and in the area of potential harm there is no
way of cal cul ati ng how nmuch additional oil m ght have spilled into
Prince WIIliam Sound and spread el sewhere had Captain Hazel wood' s

efforts to back the Exxon Valdez off Bligh Reef succeeded. Here,

the risk of nore extensive econom ¢ and non-econom c | osses to the
plaintiffs is inmense and i ncal culable. 1f nore oil woul d have been
spilled, it is very likely that the oil would have spread further
so as to affect nore fisheries and nore fi shernmen than t he t housands
who are plaintiffs inthis case. Had the entire cargo spilled, the

risk to the Exxon Valdez crewand its rescuers woul d have al so been

enhanced. Exxon insists that State Farmprecl udes any consi derati on

105(¢. .. conti nued)
No. 7561.

Here, the court discusses potential harm so use of the
nunber of claimants potentially entitled to receive punitive
damages seens nost appropri ate.
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of potential harmto anyone besides the plaintiffs. Wiileit is the
court's view that consideration of the risks to rescuers and crew
does not run afoul of State Farmor other constitutional concepts,
even if this potential harmis excluded, the additional harmto t he
plaintiffs had the entire cargo spilled would have been i mense.
For Exxon to suggest that spilling the entire tanker | oad of crude
oil into Prince WIliam Sound involved no nore risk or no nore
potential loss to anyone than spilling a fifth of its cargo is
ludicrous. It is true that having once closed fishing for a ful
season, the season cannot be cl osed again, but that says nothing
about whether additional fisheries or fishing seasons could have
al so been | ost.

Because there is no way to quantify the non-econom c,
potential, and yet-to-be-litigated econom c harns di scussed above,
t he appropriate approach i s to accommopdat e t he unknowns by al | owi ng
a higher ratio to pass constitutional nuster. This is in keeping
wi th Supreme Court precedent. In BMWN the Court observed that "[a]
higher ratio may ... be justified in cases in which the injury is
hard to detect or the nonetary val ue of noneconom ¢ harmm ght have
been difficult to determne.” BMN 517 U S. at 582.

Besi des unquantified harm there are other factors that

support a higher ratio in this case. In State Farm the Court

observed that a hi gher rati o nay be appropri ate when t he def endant's
conduct is highly reprehensi ble and the econom ¢ damages recovered

by the plaintiffs are small. State Farm 123 S. . at 1524. Exxon

insists that the econom ¢ damages in this case were "substantial”
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and thus a 1-to-1ratiois all that is appropriate. In State Farm
the Court found the $1 million in conpensatory damages awarded to
t he Canpbel | s "substanti al” and suggested that a lower ratio, inthe
real mof 1-to-1, would be appropriate in that case. In State Farm
there were two plaintiffs. Assum ng that each plaintiff was
entitled to an equal share of the danages, each plaintiff received
$500, 000 i n conpensatory danmages, a substantial nunber under any
ci rcunst ances. Here, there are 32,677 clainmants. Usi ng the
$513, 147,740 as the neasure of damages and assuming that each
plaintiff was entitled to an equal share (which the court is aware
is not the case), the plaintiffs' average share of the total recov-
ery is $15,704. That is a far cry fromthe half-mllion dollars

each plaintiff in State Farm received. The court is unpersuaded

that the damages in this case were "substantial”. Rather, thisis
a case in which the econom c damages recovered by the average
plaintiff was relatively small.

InState Farm the Court indicatedthat where conpensatory
damages al ready contain a punitive conponent, a |lower ratio nmay be
appropriate. In State Farm the conpensat ory danages awarded to t he

Canmpbel | s contained such a punitive conponent. State Farm

123 S. C. at 1525. The sane is not true here. The conpensatory
damages that the plaintiffs received were solely for econom c | osses
and had no punitive conmponent. Unlike the Canpbells, who pursued
anintentional infliction of enotional distress clai magainst State
Farm the plaintiffs here never pursued such clains agai nst Exxon.

Therefore, wunlike the Canpbells who were conpensated for the
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enotional distress that State Farmcaused, the plaintiffs here have
never been conpensated for the enotional distress (the disruption
of their lives discussed earlier) that resulted fromoil spill which
was caused by Exxon's reckl ess behavior. Because the plaintiffs
conpensat ory damages di d not already contain a punitive conponent,
a higher, single-digit ratio is appropriate in this case.

The court of appeal s suggests that the cl eanup costs and
the like paid by Exxon would go a long way toward effecting

appropriate deterrence. 1n re Exxon Valdez, 270 F. 3d at 1244. As

di scussed above, this court is of the viewthat we are far past the
guestion of whether the cl eanup costs incurred by Exxon was suffi -
cient deterrence in and of itself. That was the dealt with in the
environnmental litigation as di scussed above. However, the issue of
over-deterrence is relevant to the constitutional anal ysis because
over-deterrence may nmean that a defendant did not have fair notice
that its actions could subject it to the |level of punishnent and
deterrence i nposed.

Apparently taking a cue fromJustice Breyer's concurrence
in BMN 1% the court of appeals di scusses how entrepreneurs do their
pl anni ng, suggesting that they are deterred by the prospect of
cl eanup costs and the |Iike. The appeals court concludes by
observing, "[a]s bad as the oil spill is, fuel for the United States
at noder ate expense has great social value and that value as well
as the val ue of avoi ding horrendous oil spills can be reconciled by

ratio analysis.” |d.

106 BMN 517 U. S. at 593 (Breyer, J., concurring).
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Wil e the court of appeal s’ econom c anal ysi s nakes sense
in the abstract or academc world, its analysis reflects what wel | -
i nforned, rational entrepreneurs would do. Inthe real world, Exxon
and its officials and managers do not work this way. |f they did,
they woul d renove the Captain Hazel wods from the bridge because
| eaving them there is what creates a risk of horrendous cleanup
costs and other expenses. Thus, what it theoretically takes to
deter a rational business person (cl eanup costs, etc.), and what it
t akes to deter corporate officials given to reckless conduct are
very different. Here, we are dealing with reckless corporate
officials.

The foll ow ng consi derations cause this court to believe
that a higher, single-digit ratio presents no identified risk of
over-deterrence. Firstly, a huge nunber of clai mants suffered harm
that was not purely econonmic. The harmstruck at their lifestyle,
causing trauma but no proven physical injuries. The health and

safety of the residents of the Sound, people working on the Sound,

t he Exxon Valdez crew, and their rescuers were put at risk.
Secondly, the court is aware of no evidence in the record
of this case suggesting that Exxon is able to pass its cl eanup and

ot her costs associated with the Exxon Val dez spill onto the public.

Thus there is no showi ng that the deterrent effect of Exxon's costs
(or the punitive sanctions) threatened the socially val uabl e avail a-

bility of noderately priced fuel.?

107 As al ready observed, cleanup costs have to do with
envi ronnment al danage; and in this case, environnental danmages
(conti nued. ..)
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Thirdly, the discussion thus far has said nothing about

the financial circunstances of the defendants. |In State Farm the

Court stated that "[t]he wealth of a defendant cannot justify an

ot herwi se unconstitutional punitive damages award.” State Farm

123 S. C. at 1525. However, the Court also observed that it was
nei ther unlawful nor inappropriate to consider the defendant's
wealth. [d. Punitive damages are intended to punish and deter;
they are not i ntended to be an econom c death sentence. Here, after
j udgnment was entered on the punitive danages award, Exxon's treas-
urer advised the court that "the full paynent of the Judgnent woul d
not have a material inpact on the corporation or its credit
quality."8 |nfact, Exxon was able to protect itself fromthe risk
of the plaintiffs executing on the $5 billion judgnent by posting
an irrevocable, syndicated standby letter of credit for over
$6 billion.1® There is absolutely no chance of a $5 billion
puni tive danages award anounting to an econoni c death sentence for
Exxon. This is at |east sone evidence of the absence of over-
deterrence. In any event, this is not a case where Exxon's size and
wealth has been used by the plaintiffs as a surrogate for the

failure of other factors, such as "reprehensibility."'" State

107¢, . . conti nued)
have been excluded fromthe punitive damages determ nation and
this court's ratio anal ysis.

108 Decl arati on of Edgar A. Robinson at 16, T 30, pertinent
portion attached as Exhibit 33 to Cesting Declaration, which is
appended to Plaintiffs' Qpposition, Cerk's Docket No. 7501.

109 See Cerk's Docket No. 6914.
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Farm 123 S. . at 1525 (quoting BMN 517 U. S. at 591 (Breyer, J.,
concurring)).

The f oregoi ng di scussi on of deterrence says not hi ng about
t he coequal goal of punitive damages: punishnent. The deterrence
aspect of punitive damages is intended to be essentially forward-
| ooking. The goal is to nodify the future conduct of Exxon and
others simlarly situated. The puni shment aspect of punitive
damages awards i s backward-|ooking. The | aw i nposes sanctions for
reckl ess conduct of the past. The concepts are therefore quite
different and foster different societal goals.

The harns vi sited upon the plaintiffs and punitive damages
cl ass nenbers (both actual and potential harm are, for reasons
di scussed above, not entirely econom c, and Exxon's conduct was
hi ghly reprehensi bl e. Thus, the applicable ratio of punitive
damages to harmnust be such as to accommobdate not just the deter-
rence of reckl ess conduct in the future, but al so puni shnment for the
reckl essness which gave rise to the harm

"Single-digit multipliers arenorelikely to conport with
due process, while still achieving the State's goals of deterrence

and retribution[.]" State Farm 123 S. C. at 1524. The court

concl udes that the dual purposes of punitive damages and the circum
stances of this case justify a 9.74-to-1 punitive danmages to actual
harmratio. The reprehensibility of Exxon's conduct, the | ow per-
plaintiff average econom c danages recovered, the actual and poten-
tial unquantified harm and the | ack of a punitive conponent in the

conpensatory damages all point to a higher ratio in this case.
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Considering all of the foregoing, the court is persuaded that a
punitive damages award of $5 billion was "both reasonable and
proportionate to the anmount of harmto the plaintiff[s] and to the
general danmages recovered.” Id. That award was not grossly

excessive in conmparison to the actual and potential harmoccasi oned

by the groundi ng of the Exxon Val dez.
Conmpar abl e Penalti es. In BMN the Court announced that

"[c]onparing the punitive damages award and the civil or crimnal
penal ties that could be i nposed for conparabl e m sconduct provides
a third indiciumof excessiveness.” BMW 517 U.S. at 583. Although
i ndicating that both civil and crimnal penalties were appropriate
for conparison, the BMV Court only | ooked to the conparabl e civil
penal ty, which was $10, 000. The Court observed that the $2 million
punitive danages award was "substantially greater” than the statu-
tory fine of $10,000. BMN 517 U. S. at 584.

In State Farm the Court dropped any reference to crim nal
penal ties, stating that "[t]he third guidepost in [BMAN is the dis-
parity between the punitive damages award and the 'civil penalties
aut hori zed or inmposed i n conparabl e cases."" State Farm 123 S. Ct.
at 1526 (quoting BMN 517 U. S. at 575). The State Farm Court

acknow edged that in past cases it had | ooked t o conparabl e cri m nal
penal ties that m ght be inposed. The Court then observed that

[t] he existence of a crim nal penalty does have
beari ng on the seriousness with which a State
views the wongful action. When used to
determne the dollar anmount of the award,
however, the crimnal penalty has less utility.



Id. The Court enphasized that "[p]Junitive danmages are not a
substitute for the crimnal process, and the renpte possibility of
a crimnal sanction does not automatically sustain a punitive
damages award."” 1d. The Court then only | ooked at the conparabl e
civil penalty to which State Farm coul d have been subject, which
again was $10, 000. The Court observed that the civil fine was
“dwarfed by the $145 million punitive danages award." |d.

Thus, after State Farm there has been sone di scussi on as

t o whet her conparable crimnal penalties are still appropriate for
consi deration under the third guidepost. This court's role is to
make a due process inquiry. The potential size of crimnal sanc-
tions not only tells us that Al aska (and Federal) authorities view
oil spills as very serious, but the crimnal (and civil) sanctions
avai |l abl e are a useful doubl e-check of what Exxon reasonably woul d
have understood was the outside limt of punishnment that it could
i ncur by reckless conduct. The latter is the focus of the
constitutional inquiry.

In crimnal proceedings brought against them by the

federal governnent, the Exxon defendants were charged with five

separate counts. Count | charged a violation of the C ean Water
Act, 33 U.S.C. 88 1311(a) and 1319(c)(1); Count |1, a violation of
t he Refuse Act, 33 U . S.C. 88 407 and 411; Count I1l, a violation of

the Mgratory Bird Treaty Act, 16 U S.C. 88 703 and 707(a);
Count IV, a violation of the Ports and Waterways Safety Act,
33 U.S.C. 8§ 1232(b)(1); and Count V, a violation of the Dangerous



Cargo Act, 46 U. S.C. § 3718(b). ! Exxon Corporation pled guilty to
Count 111, and Exxon Shi pping pled guilty to Counts I, Il, and II1

and both were fined.!! That said, the point to be made here is that
Exxon has admtted crimnal responsibility for its conduct. It is
plainly, therefore, not wunreasonable to evaluate the consti-
tutionality of a civil award of punitive damages in the |ight of
what Exxon coul d have reasonably been on notice of had it consi dered
the civil and crim nal sanctions which could flow fromthe conduct
in question. The actual crimnal penalty i nposed is not the proper
criteria for the constitutional inquiry in which we are engaged.
Qur focus is the outer limt of potential sanctions that Exxon was

charged with knowi ng prior to the grounding of the Exxon Val dez.

For each of the five crim nal offenses brought against it,
t he Exxon def endants m ght have been fined "tw ce t he gross [ pecuni -
ary] |1 oss" occasioned by the oil spill. 18 U S.C. § 3571(d). Laying
asi de harmlikely caused by the oil spill which has not been quanti -

fied, and | ayi ng asi de harmthat m ght potentially have been occa-

110 See United States v. Exxon Corp., No. A90-0015-CR

11 Pursuant to a joint plea agreenent, Exxon was fined a
net amount of $25 mllion and ordered to pay restitution in the
amount of $100 million. See Judgnents at Clerk's Docket Nos. 235
and 236 in Case No. A90-0015-CR. The net anount of the fine was
affected by at |east three considerations: (1) the plea
agreenent effected a settlenent which avoided a difficult and
expensive trial, (2) at the tinme of the disposition of the
crimnal case, this court did not have the benefit of the nore
robust devel opnment of actual danmages which took place later in
the civil proceedings, and (3) there were practical reasons why
the court eschewed a larger fine in favor of a substanti al
restitution obligation. The court deened it far preferable for
Exxon to be sanctioned by neans of a restitution obligation which
woul d be enpl oyed for restoration of the environnent than by a
| arger fine which would not be so enpl oyed.
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sioned by the spill had Captai n Hazel wood succeeded i n backing the

Exxon Val dez of f Bligh Reef, the court has found the actual pecuni -

ary loss for purposes of the constitutional analysis to be
$513.1 million. That amount doubl ed, as provided by the statute,
and nultiplied by five offenses equals $5.1 billion.!? Because
Exxon is on notice of the provisions of the crimnal |aws of the
United States, in particular 18 U S.C. 8§ 3571(d), it was, for
constitutional due process purposes, on notice that crim nal

sanctions for spilling even a nodest portion of the cargo of the

Exxon Valdez could lead to truly horrendous crimnal penalties.
Per haps nore i mportant because we are concer ned about noti ce of what
could be, Exxon is fairly chargeable with know edge that reckless
conduct on its part could result in the spill of the entire cargo

of a tank vessel such as the Exxon Valdez. Wile the court is not

prepared to say that spilling the entire cargo of the Exxon Val dez

woul d cause addi tional damage in direct proportion to that actually
observed, spilling five times as much oil as was spilled would
surely result in a significant increase in Exxon's exposure for
crimnal and civil penalties. Surely Exxon knew that billions of
dollars were at stake if it were to crimnally spill a tanker-1|oad
of oil in Prince WIliam Sound. Plainly those fines could exceed

the jury's punitive damages award in this civil case.

112 Exxon suggests that voluntary pre-judgment paynents
shoul d be deducted when calculating a potential fine, just as
t hose paynents shoul d be deducted when cal culating the ratio
under the second BMNfactor. |In this case, a reduction would be
no nore appropriate here than it was for purposes of cal cul ating
the ratio.

- 74 -



Subsection 3551 of Title 18, United States Code, also
provides for inprisonment.!® Wiile it is not possible to inprison
a corporate defendant in acrimnal case, provision for inprisonnment
is arecognized | egi slative signal of hei ghtened seriousness of the
of fense, and therefore, for purposes of the constitutional anal ysis,

justifies a punitive danages award "' much i n excess of the fine that
could be inposed[.]"" BMN 517 U S. at 583 (quoting Haslip,
499 U.S. at 23).

The Ninth Grcuit Court of Appeal s observed that "[c]eil -

ingsoncivil liability are also instructive.” 1nre Exxon Val dez,

270 F.3d at 1245. The court of appeal s discussed the $100 nmillion
"“cap" onliability for discharging oil froma vessel as provided by
t he Trans- Al aska Pipeline Act. 43 U.S.C. 8 1653(c)(1) &(3). This
[imt upon liability is not in any sense a sanction, nor is it a
[imt on civil liability. It is, rather, an upper limt of strict
liability for harnms caused by non-negligent spilling of oil. Here,
we deal with Exxon's reckl ess conduct and focus upon sanctions as
to which the statutory limt of strict liability for non-negligent
conduct is not instructive.

In BMWN the Court suggests that a nore appropriate
consideration is exposure to civil penalties for wongful conduct.
BMN 517 U.S. at 584. Both state and federal | aw make provi sion for

the i nposition of civil penalties for spillingcrudeoil into Prince

113 Exxon personnel with the authority and responsibility
for placing a rel apsed alcoholic in control of a |large tank
vessel mght be inprisoned for up to one year. 33 U S.C 88 407
and 411.
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W1l liam Sound. Al aska Statutes, Section 46.03.758, inposes civil

penal ties ranging from$1 per gallon to $10 per gallon, dependi ng

on where the oil is spilled. The plaintiffs estimate that state
civil penalties for spilling 11 mllion gallons of oil in Prince
W liam Sound woul d anobunt to $63.8 million, or an average of $5.80

per gallon.* Federal civil penalties of $270,000 coul d al so have
been inposed for the spill. See 16 U S.C. 88 668(b), 1858(a);
33 U.S.C. 8§ 1232(a)(1), 1319(g), 1514(b)(3), 1908(b); 43 U.S.C.
8§ 1350(b); and 46 U S.C. 8§ 3718(a)(1). Again, the foregoing pre-
supposes the actual spill, whereas Exxon was fairly on notice that
reckl ess conduct could cause the | oss of the entire cargo thereby
putting it at risk for state civil penalties approaching five tines
the civil penalty which would attend the actual spill. Such a civil
penalty could be in excess of $255 nillion.

The court is well satisfied that Exxon was fairly on
notice that its officers could face inprisonnment and the conpany
could face in excess of $5 billion in crimnal and civil penalties
for recklessly spilling crude oil into Prince WIIiam Sound.

New Devel opnents

Si nce the Suprene Court's deci sions in BMVand State Farm
both state and federal | ower courts, when faced with the constitu-
tionality of a punitive damages award, dutifully cite the three BMV

gui deposts and apply them wth varying results. In general, a

114 Plaintiffs' Qpposition at 70, Cerk's Docket No. 7501.
Exxon coul d have received an offset equal to the amount of oil it
removed fromthe environment as part of cleanup efforts. See
AS 46.03. 758(f).

- 76 -



revi ew of post-BMWVNand post-State Farmcases offers little gui dance
tothe court inits evaluation of the punitive damages award in this
case. However, because this court is bound by the precedent of the
Ninth GCrcuit Court of Appeals, the court has found Zhang V.
Aneri can Gem Seaf oods, Inc., 339 F.3d 1020 (9th Cr. 2003), the one

publ i shed case in which the court of appeals has considered the

constitutionality of a punitive damages award after State Farm

hel pful to its anal ysis.

Zhang was an enpl oynent di scrim nation case in which one
pl aintiff was awar ded $360, 000 i n conpensat ory danages and $2. 6 m | -
l[ion in punitive damages on his Section 1981 claim |1d. at 1027.
The court of appeals applied the BMVN gui deposts as clarified by

State Farm to determ ne whether the punitive damages award was

grossly excessi ve.

As for reprehensibility, the court of appeals found a
"substantial gulf" between the reprehensibility of the defendants
intentional racial and ethnic discrimnation and the conduct at

i ssue in BMN Cooper Industries, and State Farm Zhang at 1043.

Simlarly here, this court finds avast gulf between the reprehensi -
bility of Exxon's conduct inwillfully allow ng arel apsed al coholic
to continue to conmand a supertanker filled with toxic cargo and t he

conduct at issue in BMN Cooper |Industries, and State Farm

As for the ratio gui depost, the court of appeals found a
7-to-1ratio constitutionally acceptable, in large part because it
was a single-digit ratio. The court of appeal s observed that it was

"aware of no Suprenme Court or Ninth Crcuit case di sapproving of a
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single-digit ratio between punitive and conpensatory damages, and
we decline to extend the law in this case." Zhang, 339 F.3d at
1044. Here, this court finds a single-digit ratio constitutionally
accept abl e--not grossly excessi ve.

Lastly, as to the conparable sanctions guidepost, the
court of appeals noted that there was no conparable civil penalty
but t hat Congress has i nposed a $300, 000 cap on puni tive damages for
Title VIl1 discrimnation clainms. [d. at 1045. Al though recogni zi ng
that $300,000 is less than the $2.6 nmillion in punitive damages
i nposed, the court of appeals noted that it was not as great a

di screpancy as there was in BMVWand State Farm [d. The court of

appeals also stated that sinply because one BMV factor raises
constitutional concerns does not nean that the punitive danmages
award is constitutionally excessive. Here too, if we were to only
| ook at conparable civil penalties, there could be constitutional
concern. 1d. But here, as in Zhang, the defendant (Exxon) engaged

in highly reprehensi ble conduct. The latter is "' [t]he nbst inpor-

tant indiciumof the reasonabl eness of a punitive damages award."'"
State Farm 123 S. C. at 1521 (quoting BMN 517 U. S. at 575).

Concl usi on

The Suprene Court instructed that punitive damages awar ds
nmust be subjected to an "exacting” reviewto "ensure[] that an award

of punitive danages is based upon an application of |law, rather
t han a deci si onmaker's caprice."'" State Farm 123 S. . at 1520-

21 (quoting Cooper lIndustries, 532 U S at 436) (quoting BMV

517 U.S. at 587 (Breyer, J., concurring)). This court has engaged
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in an exacting review of the $5 billion punitive danages award not
once or twice, but threetines, with anore penetrating inquiry each
time. This court again concludes that a $5 billion award was justi -
fied by the facts of the case and is not grossly excessive so as to
deprive Exxon of fair notice--its right to due process. Thi s
conclusion is based on the court's findings that:
(1) Exxon's conduct was hi ghly reprehensi bl e;
(2) the ratio of punitive damages to actua
harm inflicted on the plaintiffs is a
perm ssi ble one, 9.74-to-1; and
(3) the conparable crimnal and civil penal -
ties could have exceeded $5 billion.
However, the court of appeals did not just remand this

case for application of BMN Cooper Industries, and State Farm It

instructed this court to reduce the punitive danages award, and the

court nmust do that. Determ ning the anobunt of an award that wll

be constitutionally acceptable is not an enviable task.

Leat herman, 285 F.3d at 1152 (quoting Inter Medical Supplies, Ltd.

v. EBI Medical Systems, Inc., 181 F.3d 446, 468 (3d Gr. 1999)).

As the Third Crcuit Court of Appeal s expl ai ned:

We have searched vainly in the case law for a
formula that would regularize this role, but
have not found one. ...[T]he Suprene Court has
instructed as to the anal ysis but has provided
not hi ng concrete as to the anount.

I nter Medical Supplies, 181 F. 3d at 468. This observati on renai ns

as true today after State Farmas it was before State Farm




Because the court's independent evaluation of the BMV
gui deposts as applied to the facts of this case have led it to the
conclusion that the $5 billion award was not grossly excessive, the
court does not perceive any principled nmeans by which it can reduce
that award. In their menorandumin opposition to the first renewed
nmotion for reduction or remttitur of punitive damages, plaintiffs
suggested that "a punitive damage[s] award of at |east $4 billion
satisfies the requirenents of due process consistent with BMV V.
CGore, 517 U.S. 559 (1996)."*° 1In light of State Farm which tells
us that single-digit nmultipliers pass constitutional nuster for
hi ghly reprehensi ble conduct, which is what we have here, and in
i ght of Zhang, in which the Ninth Crcuit Court of Appeal s approved
a 7-to-1ratio for conduct that was al so highly reprehensible, the
court reduces the punitive damages award to $4.5 billion as the
means of resolving the conflict between its conclusion and the
directions of the court of appeals.

Exxon' s notion for reductionor remttitur of the punitive
damages award i s granted. The sumof $500 million of the $5 billion

jury award is remtted, and therefore the punitive danages award i n

115 Plaintiffs' Qpposition at 80, Cerk's Docket No. 7501.
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this case is reduced to $4.5 billion.* The clerk of court shal
enter an anended partial judgnent accordingly.

Al plaintiffs' |ead counsel's notion for a Rule 54(b)
determ nation!'® as to the punitive danmages judgnent is reinstated
as i s Exxon's opposition to the notion.!® The court agai n concl udes
that there is no just reason to delay entry of a final judgnent in
this case. The court's judgnent as to the $4.5 billion punitive
damages award is deemed final for purposes of Rule 54(b), Federa
Rules of G vil Procedure. 1In the alternative, the court concl udes
that an interlocutory appeal wunder 28 US. C. § 1292(b) 1is
appropri at e.

Al plaintiffs' lead counsel's notion for a Rule 54(b)

finality determnation or, in the alternative, an interlocutory
appeal, is granted.
DATED at Anchorage, Al aska, this day of January,
2004.
116 | f Exxon accepts this result by paying the punitive

damages award plus accrued interest, this case should of course
end at that point. However, if Exxon chooses to take a further
appeal for the purpose of seeking a nore generous reduction of
the jury's punitive damages award, then the court again urges the

plaintiffs to cross-appeal. |If left to apply BMVand State Farm
wi thout the requirenment that it effect some reduction of the
$5 billion punitive damages award, this court would have, as set

out above, denied Exxon any relief whatever on its third notion
for reduction or remttitur of punitive damages.

117 I nterest on the reduced award of punitive damages shal
accrue from Septenber 24, 1996, in accordance with 28 U S.C
§ 1961.

118 Cerk's Docket No. 7569.
119 Cerk's Docket No. 7577.
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H. Russel Holl and
United States District Judge



