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Two charts shown to the Board on January 7, 1997, the day before 

the settlement, portray its economic rationale in black and white.  The first 

chart showed Bayer’s projected revenues from Cipro through December 31, 

2003, at which point Bayer’s Cipro patent would expire and its Cipro 

revenues would fall sharply.  Upon expiration, generic manufacturers 

would compete to sell ciprofloxacin, driving down the price. 

 

 
 

(4AA 690.)   

The next chart projected Bayer’s revenues from Cipro after it lost its 

lawsuit to Barr and generics began to compete in 1999 or 2000.  The graph 

on the left assumed Bayer maintained its monopoly through 1998, with 

“patent destruction” in 1999; the graph on the right assumed Bayer 

maintained its monopoly through 1999 with destruction in 2000.  Each 

graph shows a steep, rapid drop in Bayer’s revenue stream: 

  



 

- 13 - 

 
 

(4AA 691.)  It was therefore in Bayer’s interest to pay $398.1 million to 

obtain the Generic Defendants’ agreement to stay out of the Cipro market.   

It was also in Barr’s interest to accept the offer.  Barr predicted it 

would earn only $148 million to $177 million selling generic ciprofloxacin 

in a competitive market through 2003.  (6AA 1203, citing Barr documents 

at 10AA 2353–75, 2377–2401.)  The total profits Barr gained from the 

anticompetitive agreement were 3.3 to 4 times larger than the profits Barr 

could reasonably have expected to gain through competition.  (6AA 1204.) 
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give and that the Hatch-Waxman Act intended to prohibit.  Bayer used 

some of this extra monopoly profit, obtained by avoiding Barr’s likely 

successful challenge, to pay Barr off.11 
 

 
                                              
11 As Dr. Hartman found:  “The incumbent and the first entrant coordinated 
their behavior and settled their IP dispute to their mutual economic 
advantage; each of the settling parties (Bayer and Barr) was economically 
better off under the settlement than they were absent the settlement; and the 
settling parties optimized their combined economic self-interest to the 
disadvantage of the third group of self-interested individuals (the 
consumers).  These are classic characteristics of an agreement in restraint of 
trade rather than an agreement to mitigate the litigation risk of two parties 
to an IP dispute.”  (6AA 1210; see also 10AA 2251.) 
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