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PROBUCTS LMBELITY!

Successfully
suing foreign
manufacturers

MARrRK P. CHALOS

A products lLiabilily
case against a
Joreign defendant
presents a variely
of hurdles, both
procedural and
substantive. This
step-by-siep guide
will help you map
a course to success
in your case—and
Justice for your
client.
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Juredbya defective toymade inaforeign

s the world economy becomes

more fully integrated, Ameri-

ans are buying more products

made abroad. One recent report esti-

mated that China manufactures 80 per-

cent of children’s toys sold in the Unit-

ed States, while as few as 10 percent are

made here.! Recent contamination

scares have alsorevealed thatmany oth-

er products—including toothpaste, pet

foods, and pharmaceuticals such as the

anticlotting agent heparin—are im-
ported from foreign sources.?

Products made outside the United
Statesaresometimes designed and man-
ufactured in environments with fewer
regulations and lessstringent legal re-
quirements to ensure product safety.
Whenthese productsharm U S. citizens,
getting compensation can pose unique
and daunting challenges.

American courts and lawyers have
long wresded with the fundamental
question: Whatis the role of the Ameri-
can legal system in providing redress
when defective foreign products cause
harm in the United States? While thisis
an interesting philosophicaland public
policyquestion, itisalso arelevant ques-
tion for trial lawyers, What can alawyer
do when a parent says, "My child was in-

country?”

Prevailing over a foreign defendant
presenits a variety of hurdles, each war-
ranting threshold and ongoing analysis
as the litigation proceeds. Specifically,
suing foreign defendants raises the fol-
lowing issues: whether the court can
properly exercise personal jurisdiction
over the foreign defendant; how to ef-
fectservice of process; howto overcome
motions to dismiss based on forum non
conveniens; and how 1o conduct discov-
eryfrom the foreign sources.

initial concerns

Getting compensation. for a client
who has been injured by aforeign prod-
uct requires a threshold analysis of two
related questions. First, does an Ameri-
can court have personal jurisdiction
over the defendant? Second, is the de-
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fendantamenable to service of process?

Answering these questions dehnitive-
Iyis difficultat the outset of litigation,
but understanding the framework a
court will apply 1o the analysis will help
vou evaluate the likelihood of meeting
these burdens.

The evershifting issue of personal ju-
risdiction. Personal jurisdiction is the
powerof acourt to render a judgment
against a specific defendant.® All states
have enacted statutes or rules for exer-
cising jurisdiction over nonresident de-
fendants, including foreign defen-
dants.* Although the language of the
various state “long-arm” statures differs,
such provisions can extend the court’s
personal jurisdiction only to the due
processlimits that the U.S. Constiturion
permits.®

American courts have struggled
with defining the limits of personal ju-
risdiction over aforeign defendant. A
brief review of the winding path che
law has taken historically will help a
practitioner better navigate thisarea’s
current jurisprudence.

Undl the mid-20th century, the wide-
ly held view was that a court’s jurisdic-
tion extended no further than to the
boundariesof thestate’s territorvfAs in-
ternational commerce expanded and
industry increased worldwide, courts
developed a more expansive concept
of personal jurisdiction.

Twentieth-century court attempts 1o
fairly assess constitutionally proscribed
limits yielded vague concepts labeled
with precise-sounding names, such as
“minimum contacts” and “purposefully
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avail.” These phrases proved confusing
to law students and mosty unhelpfol to
practitioners deciding whether and
where to bring suit.

The expansive notion of personal ju-
risdiction peaked with the Supreme
Court’s decision in World-Wide Volkswa-
gen v, Woodson, which set forth a two-
pronged approach for determining
when an assertion of personal juriscic-
tion is warrarited. First, the defendant
must have purposefully created mini-
mum contacts with the forum (“pur-
poseful contacts™} such thac the defen-
dagt should “reasonably anticipate
being haled into court there™ and, sec-

MARK P. CHALOS is a pariner in the
Nashville office of Lieff, Cabraser, Hei-

mann & Bernstein.

TRIAL November 2008 b33

http://www.trial-digital.org/atlatrial-online/20081 I /templates/pageviewer print?pg=34&p... 10/28/2008




Print (Page 32,33,34,35,36,37)

Page 3 of 6

PRODUGTS LIABILITY

ond, the exercise of jurisdiction mustbe
“reasonable.™

Although the relative weight of each
prong of the analysisshifted in later cas-
es,” contemporary courts generally ap-
ply the two-pronged World-Wide Voik-
swagen, framework when deciding
whether to exercise personal jurisdic-
tion over aforeign defendant. Ina later
plurality opinion, Justice Sandra Day
O'Connor introduced examples of con-
duct that could justify an exercise of ju-
risdiction. These included

B showinganintenttoserve the mar-

diction exists.” A plaintiff should re-
quest that the court allow discovery to
proceed, atleast regarding the issue of
the defendant’s contacts with a forum
state.

Discoveryshould includeinquiryinto

# marketing and advertising plans
and analysis

B direct and indirect sales data, in-
cluding online and phone sales

B sales projections

B travel by officers and employees
into the forum state

B phone records of calls into and

American courts have wrestled with a fundamental

question: What is the role of the American legal
system in pmmdzng redress when dq'er:ttz}e foreign
pmducis cause ham in t}w Umted States?

ketin the forum state

] dcmgrnng the product for thar. fo-
rum’s market

B advertisingin the forum state

B establishing channels to provide
regularadvice 1o customers in the forum
state h

B marketing the productthrough a
distributor or agent in the forums state ™

The rise of Internet commerce has
complicated the jurisdictional analysis,
with some courts finding that maintain-
ing an “interactive™ Web site used by fo-
rum residents can support an exercise
of personal jurisdiction.® Although the
atralysis has evolved and will continue to
evolve withslight differencesamong the
states and the various federal circuiis,
World-Wide Volkswagen provides the ba-
sic analytical structure for most courts.

Courts rypically address the question
of personal jurisdictionronan earlymo-
tion to dismiss for lack of jurisdiction.
Often, these motions are made hefore
substantial discovery has been complet-
ed and are supported by affidavits from
defendants stating that they have not
had sufficientminimum contacts with a
forum siate.

Tosurvive amotion to disrnissfor lack
of personal jurisdiction, a plaintiff must
make a prima facie showing that juris-

84 | TRIAL November 2008

irom the forum state

f | corrcspondence with persons or
entities in the forum state

B data regarding Internec traffic for
any company Web sites

B assets held by the defendantin the
forum state

B any contracts with any partylocat-
ed in the forum state.

Requesting an evidentiary hearing
on the jurisdictional issue rarely bene-
fits the plaintiff. Instead, evidentuary
hearings may encourage a court to
move bevond determining whether a
plaintiff has established a prima facie
case and to instead make factual find-
ings requiring a higher standard of
proof. In any event, a challenge to per-
sonal jurisdiction may be waived,so a
plainuff should evaluate whether any
challenge was made timely.

Service of process on a foreign de-
fendant. A related, yet distinet, require-
ment for pursuing a case against a for-
eign defendant is that the defendant
must be given proper notice and an op-
portunity to appear in the lawsuit.* The
means and procedure for effecting serv-
ice of process on a foreign defendant
vary depending on the forum and on
the defendant’s home country.’” Each
forum state has a version of a long-arm

statute that permits service of process
on foreign defendants.

Infederal cases, Rule 4 of the Federal
Rules of Civil Procedure governsservice
of process. Under Rule 4, service on cor-
porations in foreign countriesis permit-
ted pursuant to the Hague Service Con-
vention orany otherapplicable treaty. If
thereisno governing treaty, service may
be made

& accordingto thelawof the foreign
countryinwhichservice of processisbe-
ing attempted

B asdirectedbyaforeignauthorityin
response to a letter rogatory, which is a
writtenrequestissued by a courtfiling an
action that asks the appropriate foreign
authority for assistance inserving docu-
mentgononeof its ctizens, oraletterof
request

B bysigned-receipt mail delivery sent
bv the clerk of the court .

B pursuant to any court—ordered
means not prohibited by mttmauonal
agreement.* .

Effecting proper service of process
on a foreign defendant in its home
country can be expensive and time-con-
suming. For example, Article 5 of the
Hague Service Convention requlre‘;
that, unless specifically waived by the re-
ceiving country, documents must be
translated into the receiving country’s
language. Translating complex legal
documents can cost several thousand
dollars and ake weeks to complete.

Moreover, where service ismade with
the help of the receiving couniry’s ju-
dicial authorities, the convention im-
poses 1o time requirement in which
the authorities must atiempt service.
Adding further complication, Article
15 presents significant hurdles to ob-
taining a default judgment if service
through the authorities stalls.

As an alternative to serving a foreign
defendantinits home country, plaintiffs
should considerasking the defendant to
waive the requirements of formal serv-
ice of process—under Rule 4(d), forex-
ample. Although a foreign defendant
cannot be taxed with costs for failure to
waive service, a waiver provides the de-
fendant with extra time to respond to
the complaint. As a practical matter, in
exchange for waiving expensive formal
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service and the related cambersome ma-
neuverings, a plaintiff might consider
agreeing to other inducements, such as
extra time inwhich the defendantmust
answer discavery.

If service of processwill be especially
difficult or expensive, the plaintiff
should consider asking a defendant 1o
waive it in exchange for the plaindff’s
agreement to take corporate represen-
tative depositions in the defendant’s
home country. Such an agreement may
be particularly helpful if’ the forum law
does not generally require a foreign de-
fendant to produce foreign witniesses in
the forumstate for deposition. The costs
of traveling toadefendant’s home coun-
try cari be substantially less than the cost
of service of process and the inevitable
motions practice associated with seeking

- to compel.a foreign citizen to travel to
 the forum state.”

Another alternative to serving a for-
‘eign defendant in its home country is
to serve a U.S.-based agent appomted

by the- defendant or by law to receive
service.®® Many states require foreign
corporations doing business in their
state to appointsuch an agent. Anoth-
er alternative under some states” law is
to serve a closely affiliated entity, such
asasubsidiary company doing business
in a forum. Properly effecting service
on a related entity typically requires
demonstrating an alter ego or agency
relationship.®

If analternative agreementcannotbe
reached and service must be effected i
a foreign nation, one should consider
using a professional service-of-process
comparny. These companies are located
throughout the United States and have
the experience and knowledge needed
to properly navigate the often compli-
cated requirements for effecting service
of process outside the United States.
These companies are readily findable
through an Internetsearch.

Forum non conveniens
Even when the exercise of personal
jurisdiction is proper and service of
process is successfully carried out, a
court has discretion to dismiss a case
againsta foreign defendantunder the
doctrine of forum non conveniens.

According to the U.S. Supreme Court,
“the principle of forum non conve-
niens is simply that a court may resist
imposition upon its jurisdiction even
when jurisdiction is authorized.”® Al-
though the principle seems straight-
forward, as Justice Antonin Scalia ob-
served, “The discretionary nature of
the doctrine, combined with the mul-
tifariousness of the factorsrelevant 1o
its application . . . make uniformity
and predictability of outcome almost
impossible.”?

The modern formulation of forum

The publicinterest factors include
considering the administrative difficul-
ties the lawsuit would present for the af-
fected courts; whether the court should
impaose jury dutyon citizens from a cony-
munity that has io connection with the
origin of the litigation; whether a par-
ticular commumityhas an interestin hav-
ing a localized controversy decided in
their community; and whether a state
hasaninterestin applying and deciding
complex issues of its own law, rather
than having a foreign forum decide
those issues.?

Discovery from foreign sources is expensive,

cumbersome, and difficult. Local counsel can often
provide invaluable advice and access to the j)roper )

channels for namgatmg the pmcess.

non convenienswasintroduced in a pair
of 1947 Supreme Court cases, Gulf Oil
Corp. v. Gelbert and Koster . Lumbermens
Mutnal Casualty Co. In Gilbert, the jus-
tices addressed factors that a court
should consider when determining
whether to dismiss an action on the ba-
sis of forum non conveniens.® The
Court grouped the factors into private-
and publicinterest categories.

Private-interest factors include ease
of access to sources of proof; availabil-
ity of compulsory process for and cost
of obtaining attendance of winesses;
possibility of view of premises, if ap-
propriate; enforceability of a judg-
ment; and “allother practical problems
that make trial of a case easy, expedi-
tious, and inexpensive.”®

Comnsidering these factors, the court
should weigh the “relative advantages
and obstacles to fair trial.” The Court
also explained thata “plaintff maynot,
by choice of an inconvenient forum,
‘vex,” ‘harass,” or ‘oppress’ the defen-
dantby inflicting upon him expense or
trouble not necessary to his own right
to pursue his remedy."* However, “un-
less the balance is strongly in favor of
the defendant, the plaintiff’s choice of
forum should rarely be disturbed,” the
Court noted =

Handed down the same day as
Gilbert, the Koster decjsion emphasized
that the choice of forum by a plaintiff
suing in his or her own state will be ac-
corded strong deference.” Read to-
gether, Gilbert and Koster make it clear
thatalthough a plaintiff’s choice of fo-
rum is important, it can be overridden
and acase dismissed when contraryrel-
evant private and public interests
should prevail.*

The Supreme Court further refined
the modern doctrine of forumnon con-
veniens in Piper Airoraft €o. v. Reyno®
Piper held that the threshold determi-
nation inaforum non conveniens analy-
sisiswhetheranadequate alternative fo-
rum exists.® IF it does, the court must
then apply Gilbert’s private- and public-
interestfactors. The Piger Courtalsonot-
ed that the question of whether the sub-
stantive law of the alternative forum is
less favorable to the plaintiff should not
be given conclusive or even substantial
weightin the analysis, unless the remedy
provided in the alternative forum is so
clearlyinadequate orunsatisfactory that
the plaintff hasno remedyatall.®

Forum non conveniens motions are
typically made early in litigation, and
courtsmay choose to decide the issucon
affidavits alone.®® When a court grants

TRIAL November 2008
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dismissalon the basis of forumnon.con-
veniens,itmayimpose conditions on the
dismissal, such as requiring a defendant
to consent to jurisdiction and service
of process in the alternative forum, to
produce documents or witnesses in the
foreign action, to waive any starute-of-
Timitations defense in the foreign action,
and to consent to pay any foreign judg
mentobtained by the plaintiffs.»

To make dismissal more palatable 1o
trial courts, defendants mayagree inad-
vance to stipulate to such conditions.®
While these conditions might be of lit-

11.S. federal rules provide significant
flexibilityin conducting extraterritorial
discovery.®

Whenanonparty witness in aforeign
countryagreesvoluntarily to provide in-
formation, the federal rules provide sev-
eral methods for taking the deposition,
including by notice or by commission.®
Even with the deponent’s agreement,
some countries prohibit private attor-
neys from taking adeposition. The State
Department can provide helpful infor-
mation regarding the applicable law.#

‘When awitness isnot expected to ap-

When a product manufactured abroad causes

injury in the United States, domestic parties may be

culpable. Foreign products generally enter the
country through the efforts of domestic actors.

tle comfort to a litigant whose case was
dismissed, they can be important con-
cessions if litigating in an alternative
vermue is viable.

Discovery

Conducting discovery from foreign
sources can pose additional difficulties.
Information thatis within the territorial
United States, even if in the possession
of a foreign-based defendant, is subject
todiscoveryunder the applicable feder-
al orstate rules.® Discovery of informa-
tion fram foreign sources outside the
United States may be governed by

B federal or individual stare rules of
civilprocedure

B international conventions or
treaties, such as the Convention on the
Taking of Evidence Abroad in Civil or
Commercial Matters {also known as the
Hague Evidence Convention)

# customaryinternationallaw,which
primarilyincludesletters rogatoryorlet-
ters of request”

B legal procedures of the specific
foreign country from which the infor-
mation is sought.®

Most discovery is conducted accord-
ing to applicable rules of civil procedure
and through international treaties like
the Hague Evidence Convention. The

36 | TRIAL November 2008

pear voluntarily, the federal rules per-
mita party to seek a letter of request
from the court directed to the appro-
priate foreign authority seeking assis-
tance inconducting discovery 2 The let-
ter should explain why it is necessary to
take the testimony, the areas of testi-
mony of each identified witness, and
the documentation to be used during
the examination.®* In countrieswherea
private attorney typically is 1ot permit-
ted to question awitness directly, the let-
ter of requestshould ask for permission
to cross-examine the wittess during the
deposition.*

The Hague Evidence Convention ap-
plies to discovery from foreign nonpar-
ties, and, in certain circumstances, a
court may require a litigant to use the
convention exclusively to obtain discov-
ery from foreign sources.® It provides
methods for obtaining testimonial evi-
dence and documentary evidence, al-
though the information discoverable
under the convention is far more limit-
ed than under federaland state rules.

For example, Article 23 of the con-
vention permits courntries torefuse to al-
low pretrial discovery of documents,
and all but four signatories have opted
to refuse such discoveryf® Notwith-
standing the blanket refusal, some sig-

natoriesmay enforce “carefully drafied,
specific document requests.”™”’

Regardless of which method a liti-
gant uses to obtain discovery from for-
eign sources, the process will be expen-
sive, cumbersome, and difficult. Aswith
domestic cases, local counsel can often
provide invaluable advice and access to
the proper channels for navigating the
process. Practitioners would be pru-
dentto conduct domestic discovery be-
fore seeking foreign discovery.

The information necessary to try the
case might be found domestically,
through subsidiary or related entities or
through entities with which the foreign
defendantdoes business. Evenwhenad-
ditional information is needed, learn-
ingfrom the domestic discoverywill typ-
ically help narrow the requests to
foreign sources and may reduce costs
and increase the likelihood of obtain-
ing the requested information.

Moreover, documents located in the
United States are more likely to be in
English, which would obviously avoid
the expense and delay of translation. In .
any event, if a non-Englishspeaking de-
ponent will testify, either in the United
States or abroad, the plantiff should
consider engaging his or her own trans-
lator rather thanrelying on another par-
ty’s translator.

Plaintiffs suing toreign defendantsin
American courts can expectavariety of
procedural and practical hurdles, in-
cluding the unique challenges of ob-
taining personal jurisdiction, effecting
service of process, withstanding forum
non conveniens motions, and obtaining
discovery from foreign sources.

Although it varies among state and
federal courts, generally the frame-
work for the personal jurisdiction
analysis invelves, first, determining
whethera defendant has purposefully
created sufficient minimum contacrs
with the forum state such that the de-
fendant should reasonably anticipate
being haled into court there and, sec-
ond, determining whether the exercise
of jurisdiction would be reasonable.
Once personal jurisdiction is estab-
lished, the rules governing service of
process vary widely depending on the
homesstate of the defendant.
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Because of these challenges, the
costs of litigating againstaforeign de-
fendant can be significantly higher
than those incurred in litigating
against a domestic defendant. Pro-
cedures that are routinely and effi-
ciently carried out in lawsuits against
domestic defendants can become
cumbersome and, in some circum-
stances, impossible.

These difficulties make suing for-
eign defendants prohibitively expen-
sive and resource-consuming in many
cases. In appropriate cases, however,
ample procedures exist for successful-
ly holding foreign defendants ac-
countable for their misconduct.

Jounsel should keep in mind that
when a product that has been manu-
factured abroad causes injury in the
United States, domestic parties may be
culpable, too. Foreign products gen-
erally enter the United States through
the efforts of domestic actars. For ex-
ample, toys manufactured abroad are
often imported, rebranded, marketed,
distributed, and sold ‘by American
companies. o

While the foreign manufacturer
might bear the ultimate moral resporn-
sibility for problems with their prod-
ucts, under most states’ laws, domestic
actors have legal obligations not to mar-
ket and sell dangerous or defective
products, regardless of their manufac-
turing origin. With the proceduraland
substantive challenges that arise in liti-
gation against foreign defendants, suc-
cessfully getting redress for aperson in-
jured byaforeign product often begins
athome. |
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